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I. 


At page 341, in one of the latest numbers of the current volume 
of Cox’s Criminal Cases (vol. xiv.), fhe case of Regina v. Bedingfield 
is reported. This case gave rise in England, about a year ago, 
to a discussion on the doctrine of admitting declarations in evi- 
dence as a part of the res gesta, which was peculiarly valuable and 
instructive. The law upon this topic to-day comes near an- 
swering Lord Denman’s description of the law of evidence in gen- 
eral in his time, when he called it, not unjustly, ** that neglected 
product of time and accident ;” and it is cause for congratula- 
tion that the ill-digested doctrine has at last been submitted to 
a sharp critical inquiry. It is proposed in the present article, 
first, to state briefly the facts of Bedingfield’s case; second, to 
give an abstract of the English discussion referred to ; third, to 
make some comments upon it, and to present some considerations 
which may perhaps help towards placing the law upon this subject 
in a more intelligible shape. 

Bedingfield was indicted for the murder of a neighbor, a widow 
by the name of Rudd, with whom he had intimate relations. He 
had conceived a resentment against her, and had threatened to 
cut her throat. She was a laundress, and had, in her business, 
two women assistants. On the morning of her death, the accused 
came to her house earlier than he had ever been there before, and 
they were together in a room for some time. He went out, and 


1 In using this form of the phrase,—res 
gesta rather than res gestae, — the writer is 
aware that he runs the risk of seeming 
over-nice about a trifle. It is believed, 
however, that the endeavor to give pre- 
cision to the phrase will be materially 
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forwarded by fixing the mind upon the 
singular form of expression instead of 
the plural ; that was the original usage, at 
least in questions of evidence, and it is 
not at all obsolete to-day. This matter 
will be referred to on a later page. 
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she was found by one of the assistants lying senseless on the floor, 
her head resting on a footstool. He went to a shop and bought 
some spirits, which he carried back to the room where Mrs. Rudd 
was, both the assistants being at that time in the yard. “Ina 
minute or two the deceased came suddenly out of the house 
towards the women with her throat cut, and on meeting one of 
them she said something, pointing backwards to the house. In 
a few minutes she was dead.” 

The case was tried at Norwich, on Nov. 13, 1879, before the 
Lord Chief Justice Cockburn.!| The counsel for the prosecution 
proposed, in his opening speech, to state to the jury what it 
was that the deceased said as she came out of the house; but 
the Chief Justice prevented it, saying, in substance, that “he had 
carefully considered the question, and was clear that it could not 
be admitted, and therefore ought not to be stated, as it might 
have a fatal effect. He regretted that, according to the law of 
England, any statement made by the deceased should not be ad- 
missible. Then could it be admissible, having been made in the 
absence of the prisoner, as part of the res gestae? It is not so 
admissible, for it was not part of anything done, or something 
said while something was being done, but something said after 
something done. It was not as if while being in the room, and 
while the act was being done, she had said something which 
was heard.” The counsel thereupon made no statement to the 
jury, but said that they should in due time offer it in evidence ; 
and, accordingly, when one of the assistants was on the stand, 
and testified that the deceased came out of the house bleeding 
very much at the throat, and seeming very much frightened, and 
then said something and died in ten minutes, the counsel proposed 
to ask what the deceased said ; but the Lord Chief Justice ruled 
it out. * Anything,” he said, ** uttered by the deceased at the time 
the act was being done would be admissible, as, for instance, if 
she had been heard to say something, as ‘Don’t, Harry!’ But — 
here it was something stated by her after it was all over, what- 
ever it was, and after the act was completed.” The statement 
was then offered as a dying declaration, but ruled out on the 
ground that it did not appear that the deceased knew that she 
was dying. After this, a surgeon testified that the wound com- 


1 The sudden death of this eminent 20-21, 1880, is announced since this arti- 
magistrate, at midnight of November cle was in type. 
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pletely severed the windpipe, the jugular vein, and the thyroid 
arteries, and was of such a nature that it could not have been 
made by the woman herself. The defence was that the deceased 
had cut her own throat and then that of the accused, — the pris- 
oner himself having been found, just after the deceased came out, 
lying on the floor with his own throat cut, and with the razor 
under his body and under his hand and with the marks of his 
fingers on the handle. The accused was convicted. 

This statement of the case is mainly taken from the report 
in Cox. A somewhat fuller report is found in several English 
newspapers of Nov. 14, 1879, the day after the trial, e.g. in 
The London Times. On November 15, The Times made it the 
text of an editorial article, expressing regret at the condition of 
the law of evidence as thus laid open. This article called out 
Mr. J. Pitt Taylor, the author of the leading English treatise 
on Evidence,! who wrote on the same day a note to The Times 
(printed on November 17), denying the correctness of the 
Chief Justice’s ruling. In the doctrine that the declaration was 
inadmissible as a dying declaration,? he did indeed acquiesce, 
but he insisted that it should have been received as part of the 
res gesta, — ‘‘ as original evidence, being distinguished from mere 
hearsay by its connection with the principal fact under considera- 
tion. . . . The surrounding circumstances, whether they consist 
of declarations or of acts, may always be shown to the jury along 
with the principal fact, provided they constitute parts of what 
are termed the res gestae ; andI am at a loss to imagine what 
sensible interpretation can be put upon those words, if they are 
not to include the cries and complaints of a woman who is ap- 
parently running from an assailant with her throat cut.” Mr. 
Taylor then cited in support of his view (with the remark that he 
could readily cite many authorities the same way) the cases of 
R. v. Foster, 6 C. & P. 325, and Thompson and Wife v. Trevanion, 
Skinner, 402. He added, that the last case had received the ap- 
probation of Lord Ellenborough.? 


1 A treatise which, in great part, is ex- 
pressed, and purports to be expressed, in 
the exact language of Professor Green- 
leaf’s work. If Mr. Taylor, in abandon- 
ing his original purpose of merely editing 
Greenleaf, had indicated the real nature 
of his book, not merely in the ample 
acknowledgments found in his preface 
and elsewhere, but in the title of the 


book; if, for instance, he had called it 
“ Taylor’s Greenleaf,” — less dissatisfac- 
tion with his course would have been felt 
on this side of the water. 

2 It is not proposed to consider that 
branch of the case now. See Reg. v. Mor- 
gan, 14 Cox C. C. 337. 

3 In Aveson v. Kinnaird, 6 East, 188. 
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This letter from Mr. Taylor was not the only criticism which 
this case called forth. Another letter in The Times soon followed 
it, signed **A Barrister Present at the Trial,’ in which it was 
declared not only that the woman’s declaration “ certainly was 
admissible” as part of the res gesta, but also that it was “ clearly 
admissible as a dying declaration ;” and on this last head refer- 
ence was made to East’s Pleas of the Crown, 357, R. v. Cleary, 
2 F. & F. 850, and to ** the case at Maidstone similar to that at 
Norwich,” — meaning the case of R. v. Morgan, now reported 
in 14 Cox C. C. 337. 

These and other attacks now brought upon the scene no less a 
personage than the Lord Chief Justice of England himself, who 
published in December a vivacious pamphlet of twenty-four 
pages,' in which he freed his mind upon the subject in a very 
readable manner. After snubbing Mr. Taylor —a lawyer, and 
himself a judge — for “ questioning the ruling of a judge, by an 
appeal to the public,” and after sitting heavily upon the “ Bar- 
rister who was Present at the Trial,” as presumably young and 
inexperienced, the Lord Chief Justice disposes in a few pages of 
the point about dying declarations, and then devotes the last two- 
thirds of his pamphlet to the subject of the res gesta. He pro- 
ceeds by dealing, first, with the authorities, and, second, with 
the text-books; and then, after some general considerations, he 
boldly addresses the task of defining the term “ res gestae as ap- 
plied to a criminal case,” and goes on to apply his definition to the 
case in hand. Near the end of the pamphlet he makes the im- 
portant revelations that he had read the depositions before the 
trial, “and being therefore sensible of the vital importance of the 
evidence in question to the accused on the coming trial, I took 
advantage of a break in the circuit to seek the assistance and 
advice of my two colleagues of the Queen’s Bench Division, Mr. 
Justice Field and Mr. Justice Manisty, — the other members of 
the court being then absent on circuit,—on the point of its 
admissibility.” They both agreed that it was inadmissible, and 
*‘ adhere to the opinion they then came to.” The Chief Justice 
presently adds: * I am firmly persuaded, and I do not speak un- 


1 “ A Letter to John Pitt Taylor, Esq., v. Bedingfield, by the Lord Chief Justice. 
in Answer to his Letter in The Times of London: Vacher & Sons, 29 Parliament 
the 17th of November, on the ruling of Street, and 62 Millbank Street, West- 
the Lord Chief Justice in the Case of Reg. minster. 1879.” 
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advisedly,” that the Court of Criminal Appeal, if the question 
had been carried up, would have held the evidence inadmissible. 

To return to the body of the pamphlet. The Chief Justice 
questions the soundness of the two cases cited by Mr. Taylor, and 
of Lord Ellenborough’s dictum in Aveson v. Kinnaird, and cites 
the criticisms of Roscoe in his “ Criminal Evidence ” upon both the 
cases. He adds, as the only other authority “ in our own courts,” 
of which he is aware, the case of Reg. v. Lunny, 6 Cox C. C. 477, 
an Irish case, which he also questions, — and then he cites as sup- 
porting him ‘the learned editor of the last edition of Russell on 
Crimes.” ‘The American decisions,” it is added, “have no 
doubt gone still further ;” and the cases of Com. v. McPike, 
3 Cush. 181, Traveller's Ins. Co. v. Mosley, 8 Wall. 397, and Har- 
riman and Wife v. Stowe, 57 Mo. 93, are cited. These, and other 
cases referred to in a note to the last edition of Greenleaf, 
p- 151, he considers to go the length of establishing, as the editor 
there says, that “‘if the declaration is connected with or grows 
out of the act, though not contemporaneous with it, but happening 
after the lapse of some time, it is admissible as part of the res gestae, 
—a doctrine certainly not yet recognized in our law.” 

The Lord Chief Justice now turns to the text-hooks: “I take 
down Professor Greenleaf’s learned work on the Law of Evidence, 
and — what could I possibly do better ?— that great repertory of 
Evidenciary Law, Taylor on the Law of Evidence. ... I am 
doomed to be disappointed.”” The Chief Justice finds in Green- 
leaf’s § 107 [it should read § 108] “a fine philosophical flourish 
. « « the profundity of thought deepening as he advances. . . 
Having pondered with befitting reverence on the profound train 
of thought involved in these high-sounding and far-reaching 
phrases, I come back to the question of ‘res gestae,’ and read on. 
. . » Instead of finding any rule for my guidance, I am told that 
it is a matter for the judge to determine, according to his sound 
discretion.” Greenleaf, he adds, does indeed say that “ the prin- 
cipal points of attention are, whether the circumstances were con- 
temporaneous with the main fact under consideration, and whether 
they were so connected with it as to illustrate its character. 


1 These criticisms, as Mr. Taylorafter- corporated in the text, according to a 
wards, with a certain glee, points out, vicious method, without anything toshow 
were not Roscoe’s, but those of a young their separate origin. 
editor made after Roscoe’s death, ‘and in- 
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The definition is good so far as it goes; but in the use of the 
word ‘contemporaneous,’ without more, it obviously leaves the 
main difficulty unsolved. . . . Dissatisfied, as I have said, with 
the decisions, and deriving no assistance from the writers on this 
branch of the law, I must endeavor to solve the difficulty by my 
own efforts.” 

In proceeding to do this, the Chief Justice, after remarking by 
the way, first, that the question is not what the law ought to be, 
but what it is, and, second, that “we are dealing with an excep- 
tion engrafted on a fundamental rule of our criminal procedure,” 
— points out the possibility of abuse in receiving such testimony 
as affording “a strong argument against the expediency of admit- 
ting declarations at all except within very narrow and fixed 
limits.”” In the course of these remarks he says this: ‘* There 
are those who think that if the view taken in the American 
cases is not law, it should be so, and that whatever flows out of, 
or is connected, though through intermediate circumstances, and 
though after an interval of time, with the fact which is the sub- 
ject-matter of the inquiry, if calculated to throw light on it, 
should be receivable in evidence. Possibly, when the inability 
of an accused person to give evidence in his own favor shall 
have been removed, a restriction on the admissibility of state- 
ments made against him in his absence, and which, unanswered, 
may operate to his prejudice, — a restriction imposed for the pro- 
tection of possible innocence, — may be advantageously removed 
in the interest of justice.” 

And so, finally, we come to the Chief Justice’s own answer to 
the question, ‘* Looking to the law as it exists, . . . what is the 
meaning of the term res gestae, as applied to a criminal case? To 
this I should propose to answer thus: Whatever act, or series 
of acts, constitute, or in point of time immediately accompany 
and terminate in, the principal act charged as an offence against _ 
the accused, from its inception to its consummation or final com- 
pletion, or its prevention or abandonment, — whether on the 
part of the agent or wrong-doer, in order to its performance, or 
on that of the patient or party wronged, in order to its preven- 
tion, — and whatever may be said by either of the parties during 
the continuance of the transaction, with reference to it, includ- 
ing herein what may be said by the suffering party, though in 
the absence of the accused, during the continuance of the action 
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of the latter, actual or constructive, —as, e.g., in the case of 
flight or applications for assistance,— form part of the principal 
transaction, and may be given in evidence as part of the res gestae, 
or particulars of it; while, on the other hand, statements made 
by the complaining party, after all action on the part of the 
wrong-doer, actual or constructive, has ceased, through the com- 
pletion of the principal act or other determination of it by its 
prevention or its abandonment by the wrong-doer,—such as, 
e.g-, Statements made with a view to the apprehension of the 
offender, —do not form part of the res gestae, and should be 
excluded.” 

After illustrating the application of this principle by a variety 
of supposed facts, the Chief Justice gives as authority for it 
“the established practice in the analogous case of a prosecution 
for rape,” where, although the fact that the woman made a com- 
plaint soon after the event is admissible, yet the particulars of 
the statements may not be shown. The case of R. v. Osborne, 
1C. & M. 622, is cited on this subject as * directly in point.” In 
applying the principle to the Bedingfield case, it is insisted that 
when the woman came out of the house with her throat cut, all 
action on Bedingfield’s part had ceased: he had cut his throat 
and fallen to the ground, and the woman must have known it; 
while she was not fleeing from an assailant, but coming out to 
get assistance “ with reference to her wound.” On this last 
point he charges Mr. Taylor with misapprehending the facts of 
the case. 

Such is an abstract of the pamphlet. It contains, as will have 
been noticed, a courageous and valuable endeavor to put limits 
to the doctrine of the res gesta; how successful this effort 
should be deemed we shall consider further on. 

Before the month of December was out there came a long 
reply from Mr. Taylor, a pamphlet of twenty-nine pages,! con- 
taining in an appendix his original letter to The Times. Mr. 
Taylor finds occasion to complain of some ‘‘ sentiments and ex- 
pressions” in the letter of the Lord Chief Justice, which he 
considers to be “ neither consistent with your dignity, your gen- 

1 “ A Letter to the Right Honourable, Partem. London: William Maxwell & 
the Lord Chief Justice of England, G. Son, 29, Fleet Street, E.C. Law Book- 
C. B., ete., ete., etc. In reply to his sellers and Publishers, 1880.” The letter 


Lordship’s Letter on the Bedingfield Case. is dated Dec. 80, 1879. 
By John Pitt Taylor. Audi Alteram 
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erosity, nor your justice,” and meets his “ raillery respecting . . . 
* Taylor on the Law of Evidence,’” by printing at length a letter 
of praise from the same hand, dated in 1864, in which Mr, 
Taylor is told: “I cannot sufficiently express my sense of the 
value of the work in its present complete and perfect form. 
Nothing more is required. All that could be done or desired 
in this department of our jurisprudence is accomplished,” &e. 
Mr. Taylor also complains that the Chief Justice should have 
made himself guite so merry” at Mr. Greenleaf ’s expense, and, 
with a certain generosity, desires him to limit his sarcasms to 
him, since he has adopted Greenleaf’s words. “I will admit,” he 
naively adds, “ that they are undeserving of praise ; indeed, they 
may be described, with tolerable accuracy, as ‘full of sound, 
signifying nothing.’” But he pleads, in extenuation, that the 
judges had given him no better words, “and that, after all, they 
were not—as some words I have read—‘full of sound and 
Jury, with a like significance.” Our readers will agree that it 
is a sorry sight to find the Lord Chief Justice of England a 
party to a controversy which is flavored with such particulars as 
these ; the regret is not lessened on observing that his own man- 
ner of conducting the debate was such as justly to sting his 
adversaries to personal resentment. Leaving this aspect of Mr. 
Taylor’s pamphlet, let us now briefly state his main points. 

Mr. Taylor denies the charge of having “ misapprehended ” 
the facts in Bedingfield’s case; he had stated that the woman 
was “running” out of the house, and the Chief Justice replied 
that she was “not running.” He quotes The Daily News report 
as saying that she was “running,” and The Times report as say- 
ing that she was met ‘as she rushed out of the house.” “ The 
report of the trial stated that Mrs. Rodwell saw her ‘coming 
out of the gate,’ and that Mrs. Simpson ‘heard a woman’s 
scream, and saw her coming from the house.’ The reporter de- 
scribed her as ‘ immediately after the act coming out of the house 
with her throat cut, and staggering towards the women.’.. . 
But, after all, what possible difference can it make in the merits 
of the argument whether the woman was running, or walking, 
or staggering, or rushing, or even standing still or lying down? 
The words were unquestionably uttered almost immediately 
after the scream, et dum fervet opus, and their admissibility as 
evidence cannot depend upon the activity or the posture of the per- 
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son making them.” Again, Mr. Taylor had said that the woman’s 
exclamation was made as she was “coming out of her house ;” 
but the Chief Justice asserts that she was * from twenty-five to 
thirty yards from her door.” To this it is replied by quoting two 
witnesses and the summing up of the Chief Justice himself as 
confirming Mr. Taylor, and it is again added, that the difference 
is not material, “so long as the woman was giving alarm and 
seeking for assistance.” The last ‘ misapprehension ” was that 
of representing the woman as “ apparently running away from 
an assailant ;” the Chief Justice denies that this was true, 
—“she had left the assailant lying in her front room with his 
throat cut, which, as appeared from her gestures when brought 
into the house, she perfectly well knew.” To this Mr. Taylor 
replies, first, by pointing out that the Chief Justice’s position 
makes it essential not merely that Bedingfield should have been 
disabled, but that the deceased should know it, — ‘if an assailant 
in his pursuit had fallen and broken his leg, and the assailed was 
not aware of this, but still imagined that he was being followed,” 
it could make no difference ; and, second, by denying that there is 
any ground whatever in the evidence for asserting that the 
woman knew that Bedingfield was disabled, —all that could be 
inferred from her gestures was “ the simple fact that the woman’s 
throat had been cut in the room where the prisoner was found, 

. . and that the horror of the attack was still vividly present 
to her mind; ” and, third, Mr. Taylor declares that even assuming 
it to be established that the woman knew her assailant to be 
unable to do her further harm, “and that she went out for the 
sole purpose of getting her throat bound up,” still, “ according 
to the decided cases and principle, the exclamation ought to have 
been received as part of the res gestae.” 

This brings Mr. Taylor to a consideration of the cases. The 
cases of R. v. Foster and Thompson and Wife vy. Trevanion, cited 
by him in his former letter, are defended ; of the former, it is 
said that it is “cited as an unshaken decision by Starkie, Phil- 
lipps, Roscoe, Archbold, Goodeve, Norton, and last, though not 
least, by Mr. Justice J. Fitzjames Stephen, in his able Digest of 
the Law of Evidence.” 2. v. Lunny is also upheld as “ perfectly 
sound law.” And, finally, R. v. Megson, 9 C. & P. 420, is given 
as establishing, according to Mr. Taylor’s judgment, that in a 
prosecution for rape the details of the woman’s statement, made 
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upon her return home after the assault, may be received for the 
purpose of disproving consent, although they cannot be received 
to show who committed the offence. Mr. Taylor cites no other 
cases. “I might,” he says, “ here add a cloud of other authori- 
ties. . . . But I refrain, for if your Lordship is not convinced by 
the four cases I have already cited, neither would you be per- 
suaded though I brought to your notice a dozen more.” AR. v. 
Osborne is disposed of by declaring *“ the language put into the 
judge’s mouth . . . grotesquely indecent and curiously illogical,” 
and declining to comment upon it. The American decisions to 
which the Chief Justice had referred are emphatically disap- 
proved ; ‘“*as exponents of the English law, they seem to me to 
err as far on one side of the true line of demarcation as your 
Lordship has erred on the other.” 

The application made by Mr. Taylor of the case of R. v. Meg- 
son is noticeable. He considers the question in Bedingfield’s 
case to have been simply whether he or the woman herself had 
done the deed, and not whether he “ or Jones or Styles had com- 
mitted the murder. Had such been the issue, your Lordship, in 
conformity with the case of R. v. Megson, should have rejected, 
not the whole statement of the woman, but merely Bedingfield’s 
name. Her exclamation, as admitted, would have then run 
thus: ‘O aunt, see what has been done to me,’ instead of 
*O aunt, see what Bedingfield has done to me.’ Bedingfield’s 
name would have been withheld because, first, it had nothing to 
do with the question how her throat came to be cut ; and, next, it 
was a matter in which the most truthful person could easily have 
been mistaken. And a judge, in the exercise of a sound discre- 
tion, might well come to the conclusion that, without the test 
afforded by cross-examination, such a statement of recognition 
could not safely be admitted.” Upon this view, some comments 
will be submitted hereafter. 

After thus considering the authorities and touching upon 
some minor miscellaneous points, Mr. Taylor denies the Chief 
Justice's position that “ we are dealing with an exception en- 
grafted on a fundamental rule of our criminal procedure,” — 
“we are not dealing with an exception at all, but with a 
fundamental and independent rule;” and he cites Roscoe’s 
Criminal Evidence (ed. 1878), p. 25, and an expression from 
section 583 of his own work. And then the writer comes to the 
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Chief Justice’s definition, of which he says: ‘I have read the 
twenty lines of your definition, with an earnest desire to derive 
enlightenment from them, but I confess that, after the perusal, I 
* have found myself enveloped in a fog, dense as that by which 
I am now, as I write, surrounded.” One part of the definition, 
viz. that what is said by the suffering party when in flight or 
applying for assistance is admissible, would seem to admit the 
declaration in the Bedingfield case; but subsequent explanations 
limit the meaning of “ assistance.” , Turning back to the first 
definition, it appears that statements made after all action on the 
part of the offender has ceased, “ with a view to the apprehen- 
sion of the offender,” must be excluded. “ If that be so,a cry of 
‘stop thief’ forms no part of the res gestae.” But yet in another 
illustration it appears that this is not meant. ‘In the midst of 
these counter-illustrations,’”” Mr. Taylor is perplexed; “and all 
that I have learned is, that Dr. Greenleaf was not far wrong 
when he observed that it was ‘difficult, if not impossible, to 
bring this class of cases within the limits of a more particular 
description.’ ” 


Such, in the main, are the positions taken by the parties 
to this very interesting controversy. The feature of conspicuous 
interest in it is the Chief Justice’s definition, — the effort of 
a powerful, well-furnished, and practised legal intellect to re- 
duce the law upon this subject to a clear rule. This is a sort 
of work of which there is but too little from the hands of such 
men, and it is to be cordially welcomed, even when wel- 
comed with criticism. We dissent from Mr. Taylor's view that 
the term res gesta, or any other term which is employed in legal 
reasoning, “must be left unfettered by useless definition, and be 
determined in each case, either by the judge or the jury, in the 
exercise of a sound discretion.” A term that cannot be defined 
should be dropped. It would seem, however, that Mr. Taylor's 
criticisms upon this particular definition are in some respects 
just. To our mind there are three objections to it: first, that in 
view of the Chief Justice’s own commentary upon the definition 
its meaning is doubtful ; second, that if it is correctly applied in 
Bedingfield’s case, it is not supported by the cases; and, third, 
that, as thus applied, it is bad in principle. 

In what follows we propose, among other things, to justify 
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these objections. Proceeding somewhat informally, — in a great 


degree, by the way of taking up the questions suggested in the 
discussion of which an account has now been given, — we shall 
endeavor to clear up some incidental matters, to analyze the 
meaning of the phrase res gesta as used in the law of evidence, 
to examine some of the cases, and in a measure to classify them, 
and, finally, to arrive at some conception and statement of the doc- 
trine on this head which will be clear and will bear examination. 
I. The Chief Justice carefully limits his definition to criminal 
eases. He also designates the principle in question as ‘an ex- 
ception engrafted on a fundamental rule of our criminal pro- 
cedure ;”’ and he intimates that when persons accused of crime are 
admitted (as they are nearly if not quite everywhere in this 
country) to give evidence in their own favor, the rule may 
properly be relaxed. The Chief Justice does not indeed, in terms, 
state that there is a different rule as to the res gesta in civil and 
in criminal cases, but he appears to intimate it in the ways above 
named ; he limits his definition to “ the term res gestae as applied 
to a criminal case.” For the view thus intimated he cites no 
authority, and we are not aware that there is any authority what- 
ever.) It is true there is a familiar principle in criminal law that 
evidence against an accused person must be given in his presence.” 
We, in this country, value this principle, and have incorporated 
it in our written constitutions of government. But the rule is 
nowhere, in either country, held to cut down the admission of 
declarations which are a part of the res gesta, any more than the 
admission of the declarations of a deceased person against interest. 
To receive declarations in a criminal case, which are a part of the 
res gesta, whether the accused can testify in his own behalf or 
not, is no more a hardship than it is to receive anything else ; 
they are as likely to work in his favor as to work against him? 
The business of supplementing the defects or correcting the 


1 It would seem that the reason for 


resorting to this distinction is a desire 
to avoid the pressure of certain loose 
cases on the civil side. One would not 
think it, from the tone adopted by the 
writers,of these pamphlets towards “ the 


American cases,” — but it is true that - 


there is nothing looser upon the doctrine 
of the res gesta to be found anywhere 
than is found in the English cases. 


2 MacNally, Evidence, 14, 360. 
8 See, e.g., Lamilton v. The State, 36 
Ind. 280, where, on an indictment for 
assault with intent to rob, a declaration 
made by the prisoner, while beating his 
victim, that he was doing it “ to pay him 


up” for a previous assault on him, was 
held admissible. 
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harshness of the criminal law by judicial legislation has gone 
great lengths in former days; in evidence, for example, a distinc- 
tion between a certain sort of admissions in criminal cases and in 
civil cases was worked out, and is now established. But no dis- 
tinction between civil cases and criminal cases as to the admis- 
sion of declarations as a part of the res gesta has as yet been 
made out, and it is very late in the day to adventure upon such 
an enterprise. 

We conceive, then, that what is law on this subject for a 
criminal case is law for a civil case, and vice versa. 

II. In looking over these pamphlets, one is struck with the ex- 
treme meagreness of both of them in the citation of cases. The 
Chief Justice cites but one in support of his view, and that a case 
at nisi prius! relating to rape, in which a dictum of Mr. Justice 
Cresswell seems to lend some support to his view; but the case 
does not involve the doctrine of the res gesta, in the Chief Jus- 
tice’s conception of that doctrine, at all. The common rule in 
cases of rape is that the fact of an early complaint made by the 
woman upon whom the offence is alleged to have been committed 
may be given in evidence, but the particulars of her statement 
may not. In order, however, to make this fact — the fact of the 


complaint — admissible, it is not at all necessary that it should 
have been contemporaneous with the offence; it is admissible 
without any reference to that; and so, although it is no part of 


the res gesta of the rape. When the declaration is contempora- 
neous with the offence, it is a part of the res gesta, and then the 
particulars of the statement are to be received. 

On the other side, Mr. Taylor cites only four cases, — all of 
them at nisi prius, — one a well-known, old, and slight memoran- 


1 It is most unsatisfactory, in discussing 
cases, to have to deal with the slender re- 
ports at nisi prius. The law has suffered 
beyond measure from the practice of 
citing these as authority. Sir Michael 
Foster long ago said: “ Imperfect reports 
of facts and circumstances, especially in 
cases where every circumstance weigheth 
something in the scale of justice, are the 
bane of all science that dependeth upon 
the precedents and examples of former 
times.” Even in citing a considered opin- 
ion, it has been well said that, “to ab- 
stract the reasoning of the court from the 


facts to which that reasoning is meant to 
apply ... has a tendency to misrepre- 
sent one judge and to mislead another.” 
“Tt is not right,” says another judge, “to 
repeat opinions hastily formed, and de- 
livered in the hurry of trial; and the 
practice of referring to them has occa- 
sioned all the confusion that the enemies 
of our law object to.” For more of the 
same import, see Joy on Confessions, pp. 
2 and 8. The law of evidence and the 
criminal law have inherited the chief part 
of this confusion. 
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dum from Skinner; another an Irish case ; another a case of rape, 
which seems to be misconceived by Mr. Taylor; and the fourth a 
case which, together with the one from Skinner, has been sub- 
jected more than once to animadversion. 

The part which cases relating to rape play in the general dis- 
cussions about the res gesta, as well as in this particular discus- 
sion, and the misapprehensions that exist as to them, make it 
desirable to give some account of them at this point. In several 
respects the law of evidence in regard to rape is peculiar: the 
government is permitted to ask the woman — its own witness — 
whether she made a complaint at or near the time of the offence, 
and then to call in the person to whom it was made, and have 
that person testify to the same fact. This appears to be allow- 
ing the government to support its witness by evidence that she 
said the same thing before; but the evidence is really put in by 
way of supplying a thing which in this particular case is deemed 
essential to the witness’s credit. It used to be laid down that 
one could always support his witness by evidence showing that 
he had been consistent with himself; but, as a general doctrine, 
that ceased to be the law in England a hundred years ago. 
How, then, shall we account for this doctrine in rape? Asan ex- 
ception, having its roots far back in the law. In Bracton, fol. 147 
(vol. ii. Twiss’s edition, p. 483), as touching an appeal of rape, 
we read: ‘* When, therefore, a virgin has been so deflowered and 
overpowered . . . forthwith and whilst the act is fresh, she 
ought to repair with hue and cry to the neighboring vills, and 
there display to honest men the injury done to her, the blood, and 
her dress stained with blood, and the tearing of her dress; and-so 
she ought to go to the provost of the hundred and to the sergeant 
of the lord the king and to the coroners and to the viscount,” 
&c. In Hale’s Pleas of the Crown, vol. i. pp. 632 and 633, 
after stating that in an appeal of rape it is necessary that the 
woman “make fresh discovery and pursuit of the offence and 
offender, otherwise it carries a presumption that her suit is but 
malicious and feigned,” it is added, that in an indictment for 
rape the woman may be a witness, but that her credibility must 
be left to the jury upon the circumstances of the case ; “ For in- 


1 In R. v. Stroner, 1 C. & K.650, the plaint was made, although she was at the 
prosecution was compelled by the court time in attendance as a witness for the 
to call the woman to whom the com- accused. . 
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stance, if the witness be of good fame, if she presently discovered 
the offence, made pursuit after the offender, showed circumstances 
and signs of the injury . . . these and the like are concurring 
evidences to give greater probability to her testimony when 
proved by others as well as herself.’””, And Hale goes on to give 
some advice as to the trial of this particular offence, founded on 
his personal experience as a judge, which has been repeated in 
the books for two hundred years: ‘It is true,” he says, “rape 
is a most detestable crime, and therefore ought severely and im- 
partially to be punished with death; but it must be remembered 
that it is an accusation easily to be made and hard to be proved, 
and harder to be defended by the party accused, though never 
so innocent. I shall never forget a trial before myself of a 
rape in the county of Sussex,” &c. And again, id. vol. ii. p. 290, 
“ But of all difficulties in evidence there are two sorts of crimes 
that give the greatest difficulty, namely, rapes and witchcraft, 
wherein many times persons are really guilty . . . and, on the 
other side, persons really innocent may be entangled under such 
presumptions, that many times carry great probabilities of guilt.” 
The main part of these statements from Hale is repeated in the 
later books, e.g. in Blackstone and in Greenleaf. Russell also 
has them, in 1 Russell on Crimes (5th ed.), 867, and adds the rule 
of practice, viz. “to ask the prosecutrix whether she made any 
complaint, and, if so, to whom; and if she mentions a person to 
whom she made complaint, to call such person to prove that fact,” 
but not the particulars of the complaint. It isa rule founded upon 
ancient practice and upon the peculiar nature of the offence; it 
has also been applied to attempts to commit rape and assaults 
with intent to commit it. 

By a natural but not strictly logical extension the evidence 
was allowed in one or two cases to creep in, although the 
prosecutrix was dead or unable to testify. In 1840, in R. v. 
Guttridge, 9 C. & P. 471, Baron Parke refused in such a case to 
admit evidence of the woman’s complaint, on the ground that 
such evidence is only to be received in confirmation of testimony 
already given by the woman, unless it be a part of the res gesta, as 
it was not, in that case. But in the same year, in R. v. Megson, 
9 C. & P. 420, evidence of the complaint in a case where the 
woman was dead had come in, apparently without objection ; and 
it was only afterwards, when it was sought to press in the par- 
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ticulars of the complaint, that objection was made. The govern- 
ment then urged the admission of the particular statements, as 
being a part of the res gesta, citing Aveson y. Kinnaird, Thomp- 
son v. Trevanion, and R. y. Foster; citing also some authorities 
in favor of receiving the particulars generally in rape. But Rolfe, 
B., ruled it out, remarking that there is a wide difference between 
receiving such statements as confirmatory of the woman’s credi- 
bility where she is a witness, and receiving them in such a case 
as this, where she is not a witness, and where the complaint is 
used as independent evidence: “In ordinary cases where she is 
a witness, evidence of her complaint is admitted to show her 
credit and the accuracy of her recollection. Here the object was 
to put it in as independent evidence to show who committed the 
offence. All that could safely be received was, I think, her com- 
plaint that a dreadful outrage had been perpetrated on her.” It 
is evident that this case is but a slight authority in support of the 
doctrine that evidence of the complaint is admissible at all when 
the woman does not testify. No objection was made to its admis- 
sion here, and the only discussion was upon receiving the particu- 
lars ; the point of the ruling was that whatever may be said for 
receiving the particulars in the usual case, it cannot be received 
here. Hardly, if at all, does the case of R. v. Wicholas, 2 C. & K. 
246, add anything to the authority of R. v. Megson on this head ; 
here also the evidence came in without objection. These are the 
only English cases that we know of which give any support to 
the extension now referred to, excepting the old case of R. v. Bra- 
zier, which is disposed of satisfactorily by Baron Parke in Gut- 
tridge’s case. The doctrine in principle and upon authority, in 
England as well as here, seems to be correctly stated in 3 Greenl. 
Ey. § 213: “The complaint constitutes no part of the res gesta 
[i.e. it does not, merely as being a fresh complaint]: it is only 
a fact corroborative of the testimony of the complainant ; and 
where she is not a witness in the case, it is wholly inadmissible.” ! 

The nature of this evidence, then, is merely confirmatory of a 
particular witness. It is not allowed to the government as a 
privilege, but is required as practically essential to the govern- 
ment’s case, so far as it rests on the woman’s testimony. The 
admission of it at all is peculiar to the case of rape, and one or 


1 See also 1 Russell on Crimes (5th ed.), 868. 


tw 
the 
to 
lat 
act 
va 
an 
th 
th 
in 
m 
T: 
th 
is 
th 
th 
st 


BEDINGFIELD’S CASE. 833 


two related offences upon women. In regard to these crimes 
there are other peculiarities; e.g., that of allowing the defendant 
to show as a part of his case the woman’s previous immoral re- 
lations with him, and her generally unchaste character, and, in 
some quarters, her unchastity with specific men other than the 
accused. Steph. Dig. Ev. art. 184. The existence of these 
various doctrines in the case of rape has often been a puzzle, 
and there has been the effort, usual in such cases, to explain 
the exception by general principles that did not apply, and 
the usual invention of new principles, and, in general, the usual 
inadvertence to the circumstance that the matter in hand was 
merely an exception. In this very discussion we have Mr. 
Taylor, at page sixteen of his pamphlet, making the allegation 
that the same rule applies to “all crimes of violence.” “It 
is idle,” he says, “to try to escape from the authority of 
this last case, 2. v. Megson, by drawing a distinction between 
the crime of rape and the crime of murder, and to urge that 
statements admissible in the one case would be inadmissible 
in the other. The laws of England, with all their faults, are not 
quite so absurd as that. All crimes of violence, whether murder, 
wounding, robbery, or rape, must be subject to the same rules of 
evidence.” He adds, that no doubt declarations by the woman 
ravished have been more frequently tendered in cases of rape ; 
but that is only because few juries would be willing to convict of 
rape, ‘unless immediately, or so shortly after the occurrence as to 
constitute a part of the res gestae, a complaint had been made by 
the woman. . . . Still the law,as governing other cases of violence, 
would be the same.” No authority is cited. Similar remarks 
are found in other quarters, e.g. in Roscoe’s Criminal Evidence 
(8th ed.), 26: The same rule applies to other cases as to rape ; 
namely, that where a person has been in any way outraged, the fact 
that this person made a complaint is good evidence, both relevant 
and admissible.” And so in Stephen’s Dig. Ev. art. 8 (giving the 
rule a wider scope): ‘ In criminal cases the conduct of the person 
against whom the offence is said to have been committed, and in 
particular the fact that he made a complaint soon after the offence 
to persons to whom he would naturally complain, are deemed to 
be relevant ” (citing only a case of rape). It will be observed 
that Stephen’s article not only extends the doctrine in rape to 


other cases of violence, but to all criminal cases; and that it does 
VOL. 1. —N. 8. 53 
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not confine it to the purpose of confirming the testimony of a 
witness. 

Now, upon what authority do these writers proceed?! It 
is believed that they go upon no reported authority whatever 
(z.e. no English authority), except two nisi prius rulings of ex- 
tremely slight value ; viz., R.v. Wink, 6 C. & P. 397 (1834), and 
R. v. Ridsdale (York assizes, 1837),— the latter being a case 
which is only found in a note to Starkie on Evidence. It was 
first printed in 1842, in Starkie’s third edition, vol. i. p. 352, 
Wink’s case was an indictment for robbery. The prosecutor 
was shown to have made a fresh complaint (the robbery was at 
midnight, and the complaint was at five or six o’clock the 
next morning), and to have mentioned the name of the rob- 
ber. So far no objection had been made. ‘ Carrington, for the 
prosecution: * Does your Lordship think that I ought to ask him 
what name he mentioned?’ Parreson, J.: ‘No, I think you 
ought not; but when you examine the constable, you may ask 
him whether, in consequence of the prosecutor's mentioning a 
name to him, he went in search of any person, and, if he did, 
who that person was.’” Here, then, no question was raised, and 
there was no ruling upon the subject. The case of R. v. Ridsdale 


(given in full) is this: “On an indictment for shooting at the 
prosecutor, PatrEson, J., held that evidence was admissible 
to show that the prosecutor, immediately after the injury, had 
made communication of the fact to another, but that the par- 
ticulars could not be given in evidence.” Here we have no facts 
given us, to enable us to judge whether the reporter is accurate 
in his statement; the declaration, we are told, was “ immediately 


after the injury ;” it may then have followed it so quickly as to 


be fairly a part of the res gesta. 


These two cases, it is believed, 


comprise all there is in the English books in the nature of au- 


1 In Mr. Stephen’s case one may sur- 
mise that he was in this instance misled 
by the method in which his work was 
composed. In the Indian Evidence Act 
(where he was making law), art. 8 and 
art. 157, he had made complaints ad- 
missible generally, and had also made 
the fact admissible in some cases, that 
a witness had previously said the same 
thing now testified by him. His Digest of 


Evidence was originally prepared for a 
similar purpose, viz. to be enacted by 
Parliament, and not being passed, it was 
afterwards adapted to the purposes of a 
statement of the law as it exists. Was 
Mr. Stephen, perhaps, in preserving ar- 
ticle 8 in its present form, led inadvert- 
ently into a statement which is, indeed, 
conformable to his theory of relevancy, 
but is not the rule of law ? 
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thority! to justify the notion that the doctrine in rape is of gen- 
eral application. We conceive that they are quite inadequate to 
support that proposition, and that the law is still to be laid down 
as it was stated above, viz. that the evidence in question is only 
confirmatory of the witness, and is limited to the case of rape.? 
The precise point recently came up in a well-considered case in 
Virginia, Haynes v. The Commonwealth, 28 Gratt. 942 (1877), 
on a prosecution for grand larceny. The fact of a fresh com- 
plaint by the prosecutor had been received below; but this was 
now held bad. At p. 947 the court (Christian, J.) say : “* We have 
carefully examined all the authorities referred to, . . . and it is 
manifest that the only exception (established by well-considered 
cases and reliable text-writers) to the general rule excluding the 
statements or declarations of parties as hearsay evidence, as a 
complaint, is the exception in cases of rape... . But... the 
evidence is confined to the new complaint, and no detailed state- 
ment of the transaction is permitted to go in evidence. . . . Such 
statement in the form of complaint is admissible, though not a 
part of the res gestae. But we think the exception must be con- 
fined to cases of rape. . . . It does not apply to any other case, 
unless the statement or declaration comes within the res gestae. 
There is one case cited by the Attorney-General, and it is the only 
one that can be found, which seems to hold that the complaint of 
a party who has been robbed may be given in evidence, . . . Rez 
v. Wink. There is no case which we can find which affirms the 
doctrines of this case? . . . But it is opposed by all the recent 
English and American cases.” 

Let us now consider how the rape cases are dealt with in the 
discussion between the Lord Chief Justice and Mr. Taylor. The 
use of them by the former will be found at page twenty-ono of 
his pamphlet. After stating and illustrating his own definition of 
the res gesta, —one which turns upon the inquiry whether “ all 
action on the part of the wrong-doer, actual or constructive, 
had ceased,””— the Chief Justice declares that the principle of 
this rule ** has been embodied in the established practice in the 
analogous case of a prosecution for rape;” the fact of a com- 

1 We make nothing of the citation of | 2 Baccio v. The People, 41 N. Y. 265. 
such a case as R. v. Wink, in subsequent 3 We have referred to one more, — such 
cases of rape, eg.in R. v. Osborne, merely as it is, — R. v. Ridsdale. 


as authority for the rejection of the par- 
ticulars of the complaint. 
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plaint, as soon as possible after the event, ‘is deemed essential 
to the credibility of the story of the prosecutrix,” and, when it 
exists, is therefore always given in evidence, but the particulars 
of the statement, especially as they affect the alleged assailant, 
are “ rigorously excluded ;”’ and this, * because, although if by 
some . . . fortunate circumstance the woman had succeeded in 
escaping from the grasp of the ravisher, and in her flight were 
invoking assistance, her statements or declarations would be ad- 
missible, yet when the accused is no longer actually or construct- 
ively a party to what takes place, he cannot be affected by what 
is said in his absence.” This seems to import that, in the Chief 
Justice’s conception, the declarations are receivable in the case 
here put, of a woman just escaped, fleeing and invoking assist- 
ance, and that the accused in such a case, if not actually present, 
is constructively present. He does not seem here to make anything 
turn upon the question of what the ravisher is doing while the 
woman is thus, in her flight, invoking assistance, — whether run- 
ning after her or running away. But he goes on in the next 
sentence to cite with praise the case of R. v. Osborne, 1 C. & M. 622, 
anda dictum of Mr. Justice Cresswell there, which appears, at first 
sight, to confuse matters. The dictum is this: ‘* What the pros- 
ecutrix said at the time of the committing of the offence would 
be receivable in evidence, on the ground that the prisoner was 
present and the violence going on; but if the violence was over 
and the prisoner had departed, and the prosecutrix had gone on 
running away, crying out the name of the person, it would not 
be evidence.” The Chief Justice adds: ** The analogy between 
the cases of R. v. Osborne and R. v. Bedingfield, as regards the 
admissibility of such evidence, appears to me to be complete, and 
the ruling of the learned judge in R.v. Osborne to be directly in 
point. We have here, as it seems to me, a clear recognition of 
the principle by which the admissibility of declarations in criminal 
cases should be governed.” 

Now, is it so clear that the two judges go upon the same prin- 
ciple? Both, indeed, say the prisoner must be present when the 
declaration is made; but the Lord Chief Justice introduces the 
fiction of a * constructive presence,” while it would seem from Mr. 
Justice Cresswell’s language, as reported, that he had in mind only 
an actual presence ; at any rate, it is too much to assume that he 
contemplates anything else. As tothe language of Mr. Justice 
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Cresswell in regard to the evidence being admissible, “on the 
ground that the prisoner was present,” &c., it seems a straining of . 
the natural construction of the language to cite this in aid of any 
theory that there is a peculiar doctrine as to admitting declarations 
in acriminal case. 2. v. Osborne was a case where the prosecutrix 
made a complaint “ very soon after” the commission of the of- 
fence, “ as she was returning home.” These are all the indications 
that we have as to the precise interval of time. It was sought 
to get in the particulars of the complaint as a part of the res gesta ; 
but Mr. Justice Cresswell, while declaring that “ the distinction 
is rather fine,” ruled that the statement was nota part of the res 
gesta. “If she were suffering, a surgeon could examine her, and 
the state of her feelings would be evidence; but what she said 
about another person would stand on very different ground.” 
Then follows the passage cited by the Chief Justice, and it is 
added : “ R. v. Wink is a direct authority in point.” Now, in R. 
v. Wink the offence was committed at twelve o'clock at night ; 
the declaration was at five or six o’clock the next morning ; while 
in the case of R. v. Osborne there was also nothing to show that 
the declaration was near enough in time to make it fairly a part 
of the res gesta. That Mr. Justice Cresswell should have cited 
nothing but Wink’s case, where the interval was so long as five or 
six hours, is a plain indication that he was not contemplating any 
such nice questions of time as that which presented itself in 
Bedingfield’s case. As to the dictum about the woman running 
away, of which the Chief Justice makes so much, it is to be 
taken in its connection, and so taken it is but an off-hand remark, 
well enough adapted to the purpose immediately in hand, but 
not to be pressed too far or to be nicely reasoned upon. It may 
fairly be denied that Mr. Justice Cresswell’s dictum, rightly un- 
derstood, has, in reality, any legitimate application whatever to 
so close a case as Bedingfield’s. 

It is apparent from the language of the Chief Justice that he 
clearly perceives that it is not to be said of all cases relating to 
rape, that the declaration is to be excluded ; that it depends upon 
whether the declaration is or is not in a fair sense a part of the 
res gesta. In R.v. Eyre, 2 F. & F. 579 (1860), it was admitted by 
Mr. Justice Byles, apparently as being a part of the res gesta, 
with the remark that “ whatever she said immediately after the 
occasion, and what was said to her in answer, is equally evidence.” 
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On the other hand, in R. v. Osborne it was rejected as not 
being a part of the res gesta. Now this rejection of the declara- 
tion in all cases where it is not a part of the res gesta—in 
the sense of the ultimate fact to be proved — is, indeed, the 
usual practice ; but it is not an uncontested practice, nor yet a 
universal one; and it is submitted that the Lord Chief Justice 
intimates too much in saying that “the particulars of the state- 
ment ... are rigorously excluded.” On the contrary, it was 
the opinion of Baron Parke, emphatically expressed, that the 
particulars should be in all cases réceived. ‘ The sense of the 
thing certainly is,” he said, while yielding to the practice, in R. 
v. Walker, 2 M. & R. 212, “that the jury should in the first in- 
stance know the nature of the complaint, . . . and all that she 
then said. But for reasons which I never could understand, 
the usage has obtained,” &c. Stephen (Digest of Evidence, 
Note V.) says that he has “ heard Willes, J., rule that they were 
[admissible] on several occasions, vouching Parke, B., as his 
authority. . . . Baron Bramwell has been in the habit of late 
years of admitting the complaint itself. The practice is certainly 
in accordance with common sense.” In reading this, it must be 
remembered that Mr. Stephen is now in a position to keep up 
the practice. In one of the latest reported cases on rape, Reg. 
v. Wood, 14 Cox C. C. 46 (1877), the full particulars were ad- 
mitted by Baron Bramwell, although the complaint was made an 
hour and a half after the offence. The case is, however, subject 
to this observation, that in proving the fact of the complaint the 
prosecution had already brought out, before the question came 
up, that the woman gave the defendant’s name.! 

Upon what ground is the admission of such declarations to be 
defended? Not, certainly, upon the ground that they are a part 
of the main fact in issue. The answer to this question involves 


an important discrimination too little considered, the considera- _ 


tion of which must be reserved for another article; viz., the dis- 
crimination between declarations which are a part of the main 
fact in issue, and those which are a part of an evidentiary fact. 


JAMES B. THAYER. 
CAMBRIDGE. 


1 It is worth noticing that, nevertheless, the accused was acquitted. 
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RIGHT OF A CREDITOR TO HIS SURETIES’ 
SECURITIES. 


Tuat a fund, obligation, or other property given directly as 
security for the payment of a debt, either to a surety bound 
therefor or to trustees upon like terms, implies a trust in favor 
of the creditor of which he may in equity avail himself at any 
time after the debt matures, in satisfaction thereof, and interme- 
diately restrain the person charged with the trust from any mis- 
application of the property, or disposition of it inconsistent with 
its intended appropriation, are propositions which need no argu- 
ment to sustain them.’ As was said in a recent case:? *“ The 
trust-deed given by McMullen (the debtor) to the trustee is more 
than an indemnity to Bradley, his accommodation indorser. It 
is a security for the payment of the debt. . . . This deed is a 
direct security to the holder of the bili of exchange; and, when 
the bill matured and was dishonored, he was not bound to wait 


until the indorsers were damnified by forced collection of the © 


money by suit or otherwise. He had a right then to demand 
that the trustee should execute the trust for his benefit; and 
if the trustee had refused or failed to do so, he could in equity 
at once have coerced a sale of the property for the payment 
of his claim. This right springs out of the very language 
of the trust-deed.” Nor is the knowledge of the creditor neces- 
sary to the constitution of such a trust: it is presumed that being 
for his benefit it will receive his assent. It is obvious also that 
though the property is placed in the hands of the surety himself, 
and he is discharged by any cause or in any mode from his obli- 
gation of suretyship, yet the trust survives and the creditor may 
enforce it. The jurisdiction of equity is properly exercised in 
these cases, as for a technical trust. 


1 Ross v. Wilson, 7 Sm. & M. 758; 8 Ibid. So Kramer’s Appeal, 37 Pa. 
Paris v. Hulet, 26 Vt. 808; Eastman v. St. 71. 
Foster, 8 Met. 19. 4 Roberts v. Colvin, 83 Gratt. 859, and 
2 McMullen vy. Neal, 60 Ala. 552. Eastman vy. Foster, 8 Metc. 19, may well 
stand on this ground. 
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The confusion and complexity that have arisen in the de- 
cisions upon the right of the creditor to the securities held by 
or for the surety are mainly due to two causes. First, the 
neglect of a clear distinction between securities given directly 
for payment of the debt, and those given purely for the in- 
demnity of the surety, with the consequent uncertainty as to 
the rights or obligations derived from these respectively ; and, 
second, because exactly similar instruments have been regarded 
by different courts as falling under each of these classes. Some 
difficulty also is encountered in considering the subject on prin- 
ciple, from the various forms in which the security is given. 
The main question, however, deserving consideration is what we 
first referred to; namely, the observance of the distinction be- 
tween securities for payment of the.debt and those for indemnity 
of the surety. 

Though this distinction seems but slight in statement, yet its 
general propriety is, we think, readily apparent. The debtor, 
having a full right to dispose of his property, may desire to secure 
the payment of the debt; or secure the surety who is already 
bound for that payment. That in each case he desires the debt 
to be paid is true; but in the latter, that the first person inter- 
ested is the surety is equally true; indeed, the only intent ex- 
pressed by the debtor is that the surety may be made whole, and 
the purpose that the debt be paid is a secondary implication from 
this. As it was clearly stated in a comparatively late case:} 
* Perdreauville Bros. were the acceptors and payers of the bills; 
they take this security for whatever amount may remain due and 
unpaid to themselves on a certain day ; and accordingly the deed 
of trust appears to have been intended merely to indemnify them 
against loss on the credit they had given the drawer, and to 
secure repayment to them of the amount which they should so 
pay. That is all. Neither the payee nor the holder, nor any 
other party to the bills, as instruments, are secured at all, or in 
any way named as beneficiaries. It is not a security given to 
the holder, nor to any party under whom he holds the bills, nor 
does it amount to any kind of guaranty of payment to them. 
Indeed, the right which the plaintiffs may have had in the re- 
spect of this security, while it subsisted in the hands of the surety, 


1 St. Louis Assoc. y. Clark, 36 Mo. 601, 605-609. 
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was ... certainly not any direct interest in the deed of trust 
itself as a party to the instrument.” 

Before entering on the history and development of the modern 
doctrines on the point in question, it is proper to refer to a re- 
lated equity from which a mistaken analogy to the creditor’s 
equity has been drawn; namely, the surety’s right of subrogation 
to the creditor’s securities and remedies upon payment of the 
debt. It is undoubtedly true that such payment entitles the 
surety to a subrogation — properly so called — to all the rights, 
securities, and remedies which the creditor had against the prin- 
cipal debtor; and that this is derived strictly from the doctrine 
of subrogation as known to the civil law. This right, in this 
country at least, includes also the very obligation paid ; although 
in England the anomaly introduced by Lord Eldon,! and reaf- 
firmed later by Lord Brougham,? seems still to prevail, and the 
courts of equity have found themselves unable to keep alive, for 
the surety’s benefit, the principal and often most valuable or 
efficient security held by the creditor, because, technically viewed, 
it has been discharged by the surety’s payment. This position 
— more appropriate to a strict common-law tribunal than to a 
court of equity —seems remarkable, when, in applying the law of 
merger, equity had so long emancipated itself from the severe 
rules of law, consulting therein not only the express intent of 
the parties, but their presumed intent inferred from their interest. 
It has been very generally repudiated in this country, and a really 
equitable doctrine adopted, by which the note, bond, or other 
specialty which the surety has paid is kept alive, and capable of 
enforcement as such by him against the principal debtor. In- 
deed, the bald inconsistency of the English rule appears from the 
fact that, while a note is extinguished by the surety’s payment, 
the mortgage given to secure it will survive payment of the prin- 
cipal obligation, though by its very terms conditioned to be void 
upon payment of the note. This anomalous restriction upon a 
most beneficial head of equitable relief has obtained only in a few 
jurisdictions within the United States. 

The right to this subrogation, like the right of the creditor to 
reach the surety’s securities, does not depend on contract, but on 
natural equity ;* but here the resemblance ceases. Apart from 


1 Copis v. Middleton, Turn. & R. 224. 8 Hopewell v. Cumberland Bank, 10 
2 Hodgson v. Shaw, 3 M. & K. 190. Leigh, 206, 221. 
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any merely technical distinction between past and present con- 
siderations, in the former case the surety’s claim is for a substi- 
tution, and presupposes that the creditor’s claim is gone, whereas 
in the latter there is no question of substitution ; the surety still 
remains liable after as well as before the creditor’s title to the 
securities has accrued ; both are extinguished pari passu, and the 
creditor may look to the surety if the securities prove insufficient, 
even without availing himself of them at all. The creditor's 
claim does not survive that of the surety, but ends with it. On 
the other hand, in the former case the surety has no claim, or a 
very doubtful one,’ before payment, and consequently no control 
whatever over the creditor’s securities, or his disposal of them, 
but at most a right to compel the creditor to avail himself of 
those of the surety.2 It is obvious, therefore, that, though the 
foundation of these corresponding equities may be the same, no 
just analogies can be drawn from the enforcement of one, to 
determine the extent of the other. It is, perhaps, hardly neces- 
sary to add that this is not true of the mutual equity between 
co-sureties ; and that while the foundation of this is likewise nat- 
ural justice and not contract,’ an intention will be presumed in 
the debtor when securing one surety to vest a like right in all, 
which equity will protect,* unless the co-sureties are expressly 
excluded.® 

In the case of Maure v. Harrison,§ decided in 1692, is found 
the earliest judicial enunciation of the right of a creditor to the 
surety’s securities. It is in these terms: * A bond creditor shall, 
in this court, have the benefit of all the counter bonds or collat- 
eral securities given by the principal to the surety; as if A. owes 
B. money, and he and C. are bound for it, and A. gives C. a 
mortgage or bond to indemnify him, B. shall have the benefit of 
it to recover his debt.” This, it will be observed, states the 
right as an absolute one, and suggests no condition of insolvency 
on the part of either debtor or surety as a prerequisite to the ex- 
ercise of the equity; nor any necessity of judgment to be first 
obtained by the creditor, or that the liability of the surety should 
be otherwise fixed ; nor any limit as to the time when the creditor 


1 1 Story Eq. Jur. § 638. 4 Brown v. Ray, 18 N. Y. 102. 
2 1 Story Eq. Jur. § 639. 5 Moore v. Moore, 4 Hawks (N.C.), 358. 
8 Dering v. Winchelsea, 1 Cox, 318. 6 1 Eq. Cas. Abr. 93, pl. 5. 
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could enforce his right. In Wright v. Morley, the Master of the 
Rolls, in sustaining the surety’s equity to subrogation to the 
creditor’s rights and remedies, said: “I conceive, therefore, that 
as a creditor is entitled to the benefit of all the securities the prin- 
cipal debtor has given to his surety, the surety has full as good 
an equity to the benefit of all the securities the principal gives 
to the creditor.” This declaration, which was quite obiter, and 
therefore but an indirect confirmation of the creditor’s equity, 
while comparing it with that of the surety, by no means affirmed 
it to be parallel thereto. 

In Ex parte Waring? however, before Lord Eldon, perhaps 
properly to be regarded as the leading modern case in England 
on this subject, the authority of the two former cases was disre- 
garded, and apparently very much questioned. This case was 
that Brickwood & Co. had accepted drafts of Bracken & Co., and 
had received from the latter securities for the purpose of meeting 
the acceptances at maturity, in excess of the drafts. Both firms 
became bankrupt, the former in July and the latter in August. 
On a petition to the court of bankruptcy by the bill-holders, 
seeking to have the securities applied to their claims, the Lord 
Chancellor refused the relief sought, on the foot of a direct trust 
title, or equitable lien in the petitioners by force of the deposit, 
denying the authority of Maure v. Harrison and Wright v. Morley 
cited to sustain that position, but founded the relief granted on 
the ground of an equity in the drawer’s estate when in bank- 
ruptey to be exonerated by the drawees from the bill-holders’ 
claims to the extent of the deposited securities. It was an in- 
dispensable element in the case that both debtor and surety were 
bankrupt; or, as it was stated by a recent eminent chancellor, 
Lord Cairns, “ The right of the bill-holder . . . sprung out of the 
necessities connected with the administration of two insolvent 
estates.” ? That is, not merely did no trust lien exist in the cred- 
itors by virtue of and immediately upon the delivery of the secu- 
rities, but when the assets were marshalled upon the double 
bankruptey the creditors came in, not upon the strength of their 
title, but because the estate had a right to be relieved from them. 
This narrow equity seems— notwithstanding some apparently 


1 11 Ves. 12, 22. & I. App. 157, 174; and see Powles v. Har- 
2 19 Ves. 345. greaves, 3 De G., M. & G. 450; Lambton, 
3 Banner vy. Johnston, L. R. 6 Ho. Lo.E. £z parte, L. R. 10 Ch. 4065, 
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inconsistent dicta — to be the whole measure of relief which the 
chancery courts of England afford to the creditor to the present 
day.! 

The case of Ex parte Waring was decided in 1815. But a 
nearly contemporaneous decision in this country, to which the 
great authority of Chancellor Kent gave the weight of a leading 
case, had already adopted in unqualified terms the doctrine of 
Maure vy. Harrison. In Moses v. Murgatroyd* (decided in 1814), 
the case was that the defendant’s testator had indorsed for one 
Ogden to the amount of $20,000 and upwards, and subsequently 
received from Ogden security in money and goods to an amount 
nearly equal to the indorsements. Ogden became insolvent 
before the maturity of the notes, and defendant’s testator sub- 
sequently died. Defendant then assigned the securities by confes- 
sion of judgment to a general creditor of Ogden’s. It did not 
appear that the testator was insolvent. On a bill brought by the 
holders of the indorsed paper to have the securities applied to 
their claims, defendant set up the assignment and also the claim 
of his testator as a general creditor of Ogden. But the Chancel- 
lor held the plaintiff’s equity superior, relying upon Maure v. 
Harrison, and adding: “ These collateral securities are in fact 
trusts created for the better protection of the debt, and it is the 
duty of this court to see that they fulfil the design. And whether 
the plaintiffs were apprised at the time of the creation of this 
security is not material. The trust was created for their benefit, 
or for the better security of their debt, and when it came to their 
knowledge they were entitled to affirm the trust and enforce its 
performance.” It will be observed that not merely was no ques- 
tion made as to the testator’s solvency, but even the fact of Og- 
den’s insolvency was treated as of no importance to the conclusion 


reached. The court also refer to Neilson v. Blight® (decided in, 


1799), which, though at law, and having no reference to surety- 
ship, illustrates to what an extreme in the mind of the court the 
principle was to be carried in equity. There, one who had re- 
ceived goods on the condition of paying money to a third person 
was held liable to the latter in assumpsit. In a word, the lan- 
guage of Moses v. Murgatroyd asserts a direct and immediately 
enforceable trust in favor of the creditor, from the mere fact of the 


1 Ibid. ; Eddis Rule of Ex parte Waring. 8 1 Johns, Cas. 205. 
2 1 Johns. Ch. 119. 
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delivery of securities to the surety ; and the surety, by receiving 
them for his own indemnity, became responsible to the creditor in 
equity, as soon as the latter’s claim matured. 

It may be safely asserted that the whole doctrine of the cred- 
itor’s equitable trust lien upon the securities given the surety for 
his indemnity had its foundation in Moses v. Murgatroyd. Even 
the ancient English case relied upon by the court, and reported 
in the brief language above quoted, had not gone the same 
length; and no prior American decision can be found to support 
it. The early case of Miller vy. Ord} (decided in 1809) simply 
enforced the surety’s right to be subrogated to the creditor’s 
remedies. In Russell v. Clark? (decided in 1812) the point did 
not reach a decision, relief being refused because the terms of 
the trust had not been complied with. Kip v. Bank of New York® 
(anno 1813) was a case at law, which only held that the pro- 
ceeds of a security given the surety as an indemnity did not go to 
his general assignees upon his bankruptcy. These are the only 
earlier cases having any bearing on the subject. But the doc- 
trine stated by the Chancellor, rather than that deducible from 
the facts in the case, seems to have been quite extensively fol- 
lowed to the very letter by the courts of New York and other 
States, though not immediately. In Phillips v. Thompson * (anno 
1817) the right of the creditor to such a lien was asserted; but 
there was then no hostile assertion by him, for the case found 
that the surety had assigned his security to him and waived 
notice of dishonor. Here again there is no statement whether 
either the surety or the principal debtor was insolvent. Bank of 
Auburn v. Throop® was a case at law, where the court directed a 
set-off of two executions in the hands of the officer, — the first 
obtained by the surety on a confession of judgment given by the 
principal debtor to secure him on his indorsements, and the sec- 
ond on a judgment recovered by the creditor against the principal 
debtor on the secured note. No question was here raised, as 
to the insolvency of either the principal or surety. In Heath v. 
Hand,' however (anno 1829), it was held that the principal might 
by bill, upon the surety’s becoming insolvent, compel the restitu- 
tion of the proceeds of a confession of judgment originally given 


1 2 Binn. 282, 4 2 Johns. Ch. 418, 
2 7 Cranch, 69. 5 18 Johns. 505. 
8 10 Johns. 63. § 1 Paige, 329. 
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for the surety’s indemnity, but which the surety had, without 
paying the principal’s creditors, assigned to his own creditors ; 
except to the extent to which the surety was himself a creditor. 
This decision, which seems justly founded on the surety’s insol- 
vency and lack of right to appropriate to his own use fiduciary 
funds, was, however, placed on the ground of an equitable lien 
in the principal’s creditors. ‘It appears,” says Chancellor Wal- 
worth, *“‘that the acceptances which the surety had not paid 
were included in, and intended to be secured by, the judgment. 
It is, therefore, immaterial whether there was any express agree- 
ment to pay them or not. To that extent the holders of these 
drafts have an equitable interest in the judgment, which, being prior 
to the assignment, must prevail, except so far as he [the surety] 
stands in the same situation with those creditors.” “The surety 
being irresponsible, the complainant has a right to require that 
he [himself] be discharged.” This case, while asserting a trust 
lien in the creditors, which in Ex parte Waring was held not 
to exist, yet presented nearly the facts of that case, — the only 
one wanting being the insolvency of the principal debtor. 

In Curtis v. Tyler.) in the same court, though the facts pre- 
sented a case of direct trust for the creditor, and not a case of 
indemnity at all, the language used by the Chancellor intimated 
no difference between these, saying, that in either case * the 
principal creditor is entitled in equity to the full benefit of the 
security; and it makes no difference that such principal creditor 
did not act upon the credit of such security in the first instance, 
or even know of its existence.” Maure v. Harrison is there re- 
ferred to as authority, and one or two cases which followed Ez 
parte Waring; and Ex parte Waring itself, as if it justified and 
did not expressly repudiate the proposition laid down. 

Following the implication of this case rather than the real 
point there adjudicated, it seems since to have been taken as a 
settled equity that the creditor’s lien attaches eo instanti the debt 
matures, with an inferred corollary that intermediately and from 
the delivery of the securities for the surety’s indemnity the 
creditor is entitled to control or enjoin any misapplication by 
him. Thus, in Vail v. Foster,? where the security was a bond 
and mortgage given as an indemnity merely, it was held available 


1 9 Paige, 482. To the same effect are Pratt vy. Adams,7 id. 615; Haqyerty v. 
Pittman, 1 id. 299 ; Keyes v. Brush, 2 id. 211. 2 4N. Y. 812. 
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to the creditor on a bill for that purpose ; the court saying: “ It 
is a settled rule in equity that the creditor shall have the benefit 
of any counter bonds or collateral securities which the principal 
debtor has given to the surety, or person standing in the situation 
of a surety, for his indemnity. Such securities are regarded as 
trusts for the better security of the debt, and chancery will com- 
pel the execution of the trusts for the benefit of the creditor.” 
And the cases already commented on are cited and relied upon.! 
It was true that in this case the surety was insolvent; but this 
fact was in no way referred to as an element in the decision. In 
Clark v. Ely? on a bill by the creditor, where notes were held by 
the surety as security, it is declared that so much of them as was 
‘equal to the amount of the complainant’s notes against Crowell 
(the principal debtor) belonged in equity to the payee of the 
notes, and that to that extent Townsend (the surety) was a 
trustee of the same to the payee.” And it was further declared 
that the court would have restrained the trustee intermediately 
from negotiating them. 

Without pursuing in detail the later decisions, the same princi- 
ple seems to have prevailed ever since.? In Massachusetts, in 
Eastman v. Foster,* the security was a mortgage, and the condi- 
tion was that the debt should be paid and the surety indemnified ; 
and this was properly held to create a direct trust, conferring on 
the creditor an equitable lien which would follow the property 
into whosesoever hands the mortgagee transferred it, the registry 
of the mortgage giving notice of the lien to all persons. A like 
decision was made in Rice vy. Dewey,> where the surety and prin- 
cipal were both insolvent. No stress was laid on this latter fact, 
however, and the court suggest a new and distinct ground, which 
limits the doctrine of creditor’s lien to cases of mortgage; viz., 
that the mortgage, being intended to secure the debt, passed with 
that to the creditor. It is conceived that though this principle 
may come in aid of the ground taken in Eastman v. Foster, it is 
not the doctrine there laid down, and rather confuses than sim- 
plifies the principle stated there. In New Bedford Inst. Sav. v. 


1 Maure v. Harrison, Curtis v. Tyler, Roch. Bank v. Steart, 46 Barb. 871; Crosby 
Wright v. Morley, Bank of Auburn vy. v. Crafts, 5 Hun, 827. 
Throop. 4 8 Mete. 19. 

2 2 Sandf. Ch. 166. 6 13 Gray, 47. 

8 Ten Eyck v. Holmes, 8 Sandf. Ch. 428; 
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Fairhaven Bank? an entire departure was taken from the former 
position of the court. Here the security was merely an indem- 
nity, and while the insolvency of both principal and surety ap- 
peared as a fact, the decision seems in no measure to proceed 
thereon. The distinction between an indemnity and a direct 
trust that the debt should be paid was strenuously pressed upon 
the court, but was rejected by them as immaterial. The only 
authorities cited, except those that have been already fully dis- 
cussed, are a case from Rhode Island, which we shall notice later, 
and one from New Hampshire,? which had no bearing on the 
point in question, as the creditor's rights were neither concerned 
nor discussed therein. It is to be presumed, however, that as this 
decision has been since referred to as authority, the doctrine pro- 
mulgated by it is settled law in Massachusetts, although this is 
not altogether clear upon the cases. 

The same view seems to have obtained in other States, although 
in some the doctrine is not as explicitly stated as in others. 
Thus, in Kramer’s Appeal * the head-note of case bases the cred- 
itor’s lien on the surety’s receiving security for his own indemnity 
and to discharge the debt. But it is apparent, on examining the 
facts, that no such provision as we have italicized existed in the 
case. Indeed, the principal authority cited from their own re- 
ports by the court states the rule in these broad terms: * * It is 
a well-established principle in equity that a creditor is entitled 
to all the securities taken by the surety of his debtor, either for 
the purpose of securing the payment of the debt to the creditor, 
or for the purpose of indemnifying himself.’ And the more 
recent decisions hold apparently the same doctrine.® 

The like course of decision seems to have prevailed in Tennes- 
see’ and Kansas,* and the equitable lien of the creditor to have 
been regarded as clear, though sometimes not called into exercise 
until insolvency or judgment. Soin Alabama, upon dishonor of the 
note upon whjzh the surety’s name stands, the equitable lien of the 
creditor is at once enforceable, though both surety and principal 
1 9 Allen, 175. 6 Re Martin, 1 Pearson (Pa.), 87; Jack 


2 Riddie v. Bowman, 7 Fost. 236. vy. Morrison, 48 Pa. St. 113; Rice’s Appeal, 
® Wiiliams v. Rog. Wms. Ins. Co., 107 79 id. 168. 


Mass. 877; Sheehan v. Taft, 110 id. 331; 7 Kinney v. McDearmon, 5 Coldw. 392; 
Prout v. Root, 116 id. 410. Saylors v. Saylors, 3 Heisk. 525. 

4 87 Pa. St. 71. 8 Seibert y. True, 8 Kan. 52; Same v, 
5 Cornwell’s Appeal, 7 W. & S. 805. Thompson, id. 65. 
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are solvent. The leading case in this State is Toulmin v. Hamil- 
ton,' and this is placed wholly on the authority of Maure v. Har- 
rison and Wright v. Morley in England, and Moses v. Murgatroyd 
and Phillips v. Thompson in this country, all of which have been 
examined already ; and is followed by a number of decisions in 
the same State.2 In Kentucky, also, it was held at an early day 
that the surety’s indemnity belonged in equity to the creditor. 
Indeed, the first decision on the point was that the security being 
a mortgage, a levy and sale by the creditor was void, under the 
rule that a mortgagee cannot»levy on the equity of redemption.’ 
Similar decisions followed.* Ina recent case,® the language of the 
judgment, placing the creditor’s equity on the basis of subroga- 
tion, might indicate a different view ; but if the decision is care- 
fully read, it will be found that it did not turn on subrogation, 
for the creditor’s equity was defeated not because the surety’s 
claim was gone, but because the entire debt was merged by a 
substitutionary bond. 

It follows, as a necessary consequence in this class of cases, 
that the discharge of the surety by any cause will not bar the 
ereditor’s right,® because he does not claim through or under the 
surety, but by a title beyond the surety’s control, which equity 
will interfere to protect.’ It is also evident that the creditor’s 
right does not depend on the surety’s liability, being fixed by 
judgment or otherwise, as the claim of the former does not arise 
upon the latter’s damnification merely, even for a security given 
only as an indemnity. The case of Tilford v. James® is, therefore, 
hardly reconcilable in principle with the course of decision in 
the same State. 

In several of the United States a wholly different view of 
the creditor’s equity obtains. It is here placed squarely on sub- 
rogation, having no existence as a claim on the surety’s indem- 
nity until his liability is fixed, and he is damnified actually or 
constructively, whether by suit and judgment, or merely by dis- 
honor of the note guaranteed by him, or even by demand. It 
follows as a logical consequence from this view that, until the 


17 Ala. 362. 5 Havens v. Foudry, 4 Metc. (Ky.) 247. 
2 Ohio L. Co. v. Ledyard, 8 Ala. 866; 6 Cullum v. Br. Bk., 23 Ala. 797; Helm 


Cullum v. Br. Bk., 23 id. 797, &e. v. Young, supra; Crosby v. Crafts, 5 Hun, 
% Bronston v. Robertson, 4 B. Mon. 142. 827. 


4 Moore v. Moberly, 7B. Mon. 299; Helm 1 Clark v. Ely, 2 Sandf. 66. 
v. Young, 9 id. 394. 8 7 B. Mon. 336. 
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surety’s liability is so fixed, he can deal with or dispose of the 
securities in any manner he pleases. In a recent case in Iowa 
this was carried so far that rents pledged as security were carried 
beyond the creditor’s reach by a merger resulting from the surety’s 
purchase of the fee! That such a disposition to a bona fide 
holder for value and without notice would be good needs no 
citation of authority, since a transfer of this kind would be good 
even in those States which hold the surety’s indemnity a trust 
for the creditor, or where the security was conveyed under terms 
that constituted a direct trust.2_ In such cases as Eastman v. 
Foster the surety’s assignee had notice, while in Clark v. Elya 
precedent debt was held not a valuable consideration, but the 
general proposition was admitted. 

Again, it follows that where this notion of a subrogation to the 
surety’s place prevails, the discharge of the surety before the 
creditor's right accrues is fatal to his recovery.® 

The rule that the creditor takes only by subrogation prevails 
in Mississippi,* Ohio,® Virginia,® and perhaps some other States. 
The grounds of the doctrine were stated with great clearness in 
a comparatively recent case that arose in the latter State. In 
Hopewell vy. Cumberland Bank, the court say of the creditor’s 
equity: “It arises not from any notion that in providing for the 
surety the creditor shall also be provided for, but from a principle 
of natural equity, namely, that to prevent a surety from being 
first harassed for the debt or liability and then turning him round 
to seek redress from the collateral security given by the principal, 
a court of equity will authorize, and even encourage, the cred- 
itor to claim through the medium of the surety all the rights he 
has thus acquired to be exercised for his benefit and in discharge 
of his obligation. The claim of the creditor is, therefore, as much 
founded on the well-known doctrine of substitution as the claim 
of a surety to stand in place of the creditor who has received 
collateral security from the debtor, and, in my opinion, has no 
other foundation ; for, when a principal debtor conveys property 
to his surety not specifically bound to the creditor, he has no in- 


1 Rankin v. Wilson, 17 Iowa, 468. 5 McConnell v. Scott, 15 Ohio, 401; 

2 Carpenter v. Brown, 42 Miss. 28. Kramer v. Farmer’s Bank, ib. 258; Ohio 
8 Hopewell vy. Cumberland Bank, 10 L. & T. Co. v. Reeder, 18 id. 36. 

Leigh, 206; Osborn v. Noble, 46 Miss. 449 ; ® Hopewell y. Cumberland Bank, supra ; 

Bibb v. Martin, 14 8. & M. 87. Bank v. Boisseau, 12 Leigh, 387. 

4 Cases supra. 


t 
t 
e 
] 
] 


RIGHT OF A CREDITOR TO HIS SURETIES’ SECURITIES. 851 


tention of giving any lien to the creditor to pledge the property 
to him for the debt ; and as he has a right to dispose of his prop- 
erty as he pleases, the court will not construe the instrument 
giving the lien beyond the intent.” It is somewhat remarkable, 
however, in view of the cases already referred to in England and 
New York, that the court adds, “ The only case that I have met 
with directly deciding the point is Maure v. Harrison” (which 
was decided in 1692) ; and somewhat of a comment on the clear- 
ness of that brief case in support of the construction insisted on 
by the court of Virginia, that the courts of New York and other 
States had given to it an exactly opposite interpretation. 

It seems, however, that not merely is the great weight of 
authority against this notion of a strict subrogation, but that it 
clearly does not satisfy the natural equities of this class of 
transactions. As to authority, although, as has been apparent in 
our consideration of the sources and development of the doctrine 
of equitable lien, that it was a purely American doctrine, and 
founded itself on English cases not recognized now by the course 
of decision in that country as justifying such a doctrine; and, 
also, that it carried the right of the creditor to a point of unwar- 
ranted interference with the clear priority of the surety, yet 
within limits which we shall, a little further on, define, we think 
that the clear preponderance of authority is in favor of such a 
lien. And we think that subrogation fails to exhaust and satisfy 
the equities of the various modes in which securities are de- 
livered for the surety’s indemnity, in that, first, it overlooks the 
real sense of the transfer, which is to reimburse the surety only 
if he has paid, and if he has not paid, then, to enable him to 
do so; in a word, to pay the debt, but through the surety.! 
Secondly, by adhering so literally to the words of the transfer it 
confers upon the surety an absolute control over the security, 
which may, and often does, utterly defeat the payment of the 
debt.2. Thirdly, it is, in practice, a rule of very difficult applica- 
tion, because of the widely differing forms in which this indem- 
nity is given, in some cases directly to the surety, in others in 
trust for him, where he can assert a control only by himself be- 
coming a suitor in law or equity ; in other cases, again, no instru- 
ment defining the terms of the transfer, but only a simple delivery 
of the security, being made to the surety. 


1 Lewis v. Deforest, 20 Conn. 427, 2 See, for example, Rankin vy. Wilson, 
442, 443. 17 Iowa, 563. 
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Our criticism upon the doctrine of equitable lien is, that it 
carries implication to the extent of overriding the surety’s proper 
control of his indemnity while he remains solvent, and, upon the 
doctrine of subrogation, that it denies to the creditor the just 
protection to which he is entitled. That neither is, upon the 
score either of principle or authority, a satisfactory rule for all 
cases. Still less can the technical equity of Ez parte Waring and 
the rule founded thereon be accepted as a reasonable exposition 
of law. Notwithstanding the great force of Lord Eldon’s author- 
ity, and without relying merely on the consentaneous weight of 
American decisions in clear opposition thereto, it seems to us to be 
to a certain extent self-contradictory. There does not appear to be 
any reason, upon the ground taken by the court as the only one 
upon which redress could be given the creditors, — namely, that it 
was not their equity to be relieved, but the equity of the bank- 
rupt debtor's estate to be relieved of them, — why they should be 
paid off out of the fund any more than any other of the creditors 
of the principal debtor. To select them as the persons whose 
claims should be paid rather than any of the general creditors 
was, in itself, an assertion of an equity in them giving them a 
priority ; and this was in substance, it would seem, arriving at 
the doctrine that the equity became operative, not upon the prin- 
cipal debtor’s bankruptcy, but upon that of the surety. 

And it seems to us that this is exactly the true ground upon 
which the equity of the creditor to the surety’s indemnity rests. 
While in no view does the insolvency of the principal debtor 
create the equity, although it may be a material point in defining 
when the creditor’s claim matures, excusing demand or the like; 
on the other hand, the insolvency of the surety seems an indis- 
pensable element to the enforcement of that equity, and to give 
to it vitality. Although prior thereto the creditor is not, per- 
haps, without a right to protect himself by bill quia timet, injunc- 
tion, or the like against the wilful misappropriation of the indem- 
nity, yet, till that time, not only is the security primarily the 
surety’s, and intended for his benefit, on the presumption that he 
will pay the debt as he has undertaken to do, but his solvency 
makes that presumption a fact in the eye of the law. 

And this view of the creditor’s equity has received the sup- 
port of a number of well-considered decisions in the courts 
of several of the United States. In the case of Homer v. 
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New Haven Savings Bank! (anno 1829), indemnity to the 
amount of $20,000 was placed in the hands of trustees to 
secure one Holly in his indorsements for post notes of the 
bank. These indorsements had reached some $100,000; but 
Holly was in turn still more largely in debt to the bank. Both 
the bank and Holly became insolvent. Upon a bill filed by the 
holders of the indorsed post notes to reach the indemnity fund, 
the court held the plaintiffs not entitled. The general interest 
of a creditor in the surety’s securities was recognized, — the au- 
thority of Maure v. Harrison and Moses v. Murgatroyd being 
accepted to that extent, — and the principle deduced, “ that when 
collateral security is given, or property assigned for the better 
protection or payment of the debt, it shall be made effectual for 
that purpose, and that not only to the immediate party to the 
security, but to others who are entitled to the debt. . . . And the 
reason is that such is the intent of the transaction.’ But the court 
proceed to show that no such intent could have been here enter- 
tained. First, because the language was strictly limited to Holly’s 
personal indemnity ; and, secondly, because not only was the 
fund much smaller than Holly’s indebtedness, but, also, that there 
were many holders of post notes besides those indorsed by Holly, 
and that to enforce the equity in favor of the latter only would 
imply strange and unjust discrimination among persons of otherwise 
an entirely similar equity. The court also refer to the fact that 
Holly’s own indebtedness was much greater than the indemnity 
fund. But this, which would have been applicable only in case 
the creditor’s rights were held to be merely to a subrogation, was 
not made the basis of the decision. The case of New London 
Bank v. Lee* presented a clear case for the assertion of the cred- 
itor’s equity to the surety’s indemnity, as both the principal and 
surety were insolvent. The court, in sustaining it, recognize it 
as clearly deducible from the authorities already discussed, and 
relied upon in the preceding case of Homer v. New Haven Savings 
Bank, saying, ‘* The trust is created ultimately (the Italics are our 
own) for the benefit of the creditor, or of him who stands in his 
place, by having paid the debt;” recognizing in this view the 
ultimate equity of the creditor as clearly as the preceding case 
had the primary equity of the surety. The case of Belcher v. 
Hartford Bank® also sustained the creditor's lien, while in Thrall 


1 7 Conn. 478. 2 11 Conn. 112. 8 15 Conn. 381. 
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v. Spencer! and Lewis v. Deforest? the title of the surety, while 
solvent, to deal with the indemnity was clearly maintained; the 
court remarking in the former case: “ The plaintiff, therefore, 
comes too late for relief. His case does not stand upon as high 
ground as if the mortgage had been made to the creditor to secure 
payment of the debt. It was made to an indorser, not to secure 
payment of the debt, but to secure him on account of his liability 
as an indorser. The latter may well relinquish his pledge, pro- 
vided he acts in good faith and without any fraudulent design, 
before any claim is made upon him for the property.” The case 
of Lewis v. Deforest is equally explicit. Here securities in real 
and personal property were transferred to an accommodation in- 
dorser for his indemnity, and he, having while solvent paid off 
such of the indorsees as he pleased, became insolvent, still hold- 
ing a portion of the security unappropriated. Upon bill brought 
by the unpaid indorsees, the court first upheld his title — before 
he had made any payments— to the real estate against subse- 
quently attaching creditors of the mortgagor, holding it good 
because of the liability assumed; but then add, in regard to the 
bill-holders’ claim, “The mortgages were given for his pro- 
tection, and created a trust for the benefit of those creditors to 
whom he was liable. His duty was to appropriate the property 
in discharge of his liabilities. So long as he remained solvent, 
and his creditors did not interfere with his management of the 
funds, he might apply them as he pleased in discharge of his lia- 
bilities. . . . But the property in question remains as it was when 
mortgaged to him. His creditors come in, and, showing his insol- 
vency and consequent inability to pay otherwise than by means of 
the property in question, ask that it may be applied in fulfilment 
of the trust created by the mortgages. The case comes, there- 
fore, under the principle . . . that the creditors of an indorser 
who has become insolvent, and has refused to apply the funds 
mortgaged to him in payment of his liabilities, are entitled to the 
aid of a court of chancery in enforcing the application of those 
funds.” 

Finally, in Jones v. Quinnipiack Bank,’ the whole doctrine of 
the limit upon the right of the creditor to the surety’s indemnity 
was examined and fully confirmed. The case was simply that of 
a bill brought to reach and foreclose a mortgage given by the 


1 16 Conn. 139. 2 20 Conn. 427. 3 29 Conn. 165. 
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debtor as security to an accommodation indorser, who subse- 
quently became insolvent, but prior thereto transferred his secur- 
ity to the defendant as collateral for a loan then made by the 
defendant to the principal debtor. The ground taken by the able 
counsel for the defendant, who had also been counsel in the two 
cases last cited, was, that the security did not become attached 
to the debt at its creation, nor the creditor’s right then accrue ; 
that this grew, “ not out of the original contract, but out of sub- 
sequent events, such as the insolvency of the parties holden for 
the debt.” “ The after-occurring insolvency of the debtor gives 
rise then, for the first time, to the equity, and it takes effect upon 
the security only as he finds it.” And this position was sustained 
by the court, repeating and adopting the language above quoted 
from the case of Thrall v. Spencer. 

We have given these decisions from the court of one State 
in some detail, because they present a continuous and com- 
plete view of the development of the doctrine in question, 
commencing, also, at a comparatively early date. They are, 
however, we conceive, sufficiently borne out by the authority 
of the courts of several other States, as the same rule seems 
applied in Missouri,! Illinois,? and Maryland.* A difficulty will, 
undoubtedly, be experienced, not in regard to the general rule, 
but in determining whether a case falls under it or not, from the - 
fact that exactly opposite views are taken in different jurisdictions 
of instruments of the same tenor. Thus, where a mortgage is 
given in terms conditioned to save the surety harmless, and to 
pay the notes, the former clause has been held by some courts to 
give the controlling character to the instrument as an indemnity ; 
while with others the latter clause has been viewed as decisive 
that it created a direct trust to pay the debt. In the former class 
are Connecticut,' Illinois,> Kentucky,’ Missouri,’ and perhaps 
some other States ; in the latter, Massachusetts,’ Mississippi,® Ten- 
nessee,!? Vermont," and Maryland.” But this does not affect 
the principle contended for. 

Such, then, being the respective limits to the rights of the 

1 St. Louis Assoc. v. Clark, 36 Mo. 601. 7 Haven v. Foley, 18 Mo. 186. 

2 Constant v. Mattison, 22 Ill. 546. 8 Eastman v. Foster, 8 Metc. 20. 

3 Woodville v. Reed, 26 Md. 179. 9 Ross v. Wilson, 7 S. & M. 753. 

* Thrall v. Spencer, 16 Conn. 189; Jones 8 Saylors v. Saylors, 3 Heisk. 525. 

v. Quinnipiack Bk., 29 id. 15. Nl Paris v. Hulett, 26 Vt. 308. 


5 Constant vy. Mattison, 22 Ill. 546. 12 Kunkel v. Fitzhugh, 22 Md. 567; 
© Havens v. Foudry, 4 Mete. (Ky.) 247. Boyd v. Parker, 43 id. 182. 
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surety and the creditor in equity to the former’s indemnity, it is 
only necessary to make a brief reference to the cases where the 
surety has himself paid a portion of the debt. To the extent of 
his payment it would seem that he constituted himself a creditor 
pro tanto, and would, therefore, be entitled to share the proceeds 
of the security pro rata with the other creditors. And such 
seems to have been the general rule applied in an early case.! 
In the analogous case of co-sureties a different conclusion seems 
to have been reached in one case ;? but the authority of this has 
been doubted,’ and it certainly turned on a very peculiar state of 
facts. It is, indeed, to be conceded as a corollary from the rule 
of the surety’s general control over his indemnity before he be- 
comes insolvent, that his appropriation of what he has in good 
faith actually disposed of before that time, will not be interfered 
with. On the other hand, in a few cases the courts, in their 
enforcement of the doctrine of equitable lien heretofore com- 
mented on, have gone so far as to ignore or subordinate the right 
of the surety to be reimbursed equally with the creditors for 
what he has paid, declaring that, as a trustee, his first duty was 
due to the creditors as cestuis que trust. In the case of Seibert v. 
Thompson,® the surety’s counsel rested his claim on the doctrine 
of resulting trust, and were repaid for their ingenuity by having 
his claim rejected entirely. But the clear weight of authority is, 
that, where the fund has not been appropriated but is still before 
the court for administration, the surety will only come in pro rata 
for what he has paid.’ Thus, in Lewis v. Deforest,® it is said: 
“ The question is whether Elliott (the surety) presents a stronger 
claim to be enforced in equity than the other creditors, and we 
are inclined to say that he does not;” and in Moore vy. Moberly,® 
“If no part of the mortgage debts had been paid, and all the 
creditors were before the court for the appropriation of the com- 
mon indemnity, it would, on these principles, be distributed 
among them in the proportion of the several amounts of their re- 
spective debts. To the extent that payment had been made bya 


1 Burroughs y. United States,2 Paine 5 Clark v. Ely, 2 Sandf.166; Ten Eyck 
C. C. 569. v. Holmes, 3 id. 428. 

2 Moore vy. Moore, 4 Hawks (N. C.), 6 8 Kan. 65. 
258. 7 Aldrich y. Martin, 4 R. 1. 520; Ross 
8 Moore v. Moberly, 7 B. Mon. 299;and_ v. Wilson, 7 S. & M. 753. 
see Kramer’s Appeal, 37 Pa. St. 71. 8 20 Conn. 427, 444. 

4 Lewis v. Deforest, 20 Conn. 427, 448 ; 9 7 B. Mon. 299, 301. 
and see Zoulmin vy. Hamilton, 7 Ala. 362. 
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surety, he would be entitled to occupy the place and enjoy the 
rights of a particular creditor, receiving his pro rata share of the 
indemnity, and leaving the residue of his payment as a loss to be 
borne by himself.” And this seems justified by the further con- 
sideration that since, as we have sought to establish, the creditor’s 
equity only becomes operative at the time of the surety’s insolvency, 
the fund is no longer needed for the latter’s indemnity, and his 
creditors simply succeed, as creditors of the principal debtor, to 
a claim upon the fund to the amount to which the surety’s estate 
has actually been damnified by payment. 

JOSEPH WILLARD. 
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REVIEW OF THE MONTH. 


GENERAL NOTES. 


Unconscientious or Catching Bargains with Expectant Heirs. — Under 
this title The Law Times, London, for Oct. 30, 1880, contains the following 
interesting article : — 


“ The case of Nevill v. Snelling, 43 L. T. Rep. x. 8. 244, in which, after some weeks’ 
deliberation, judgment was pronounced by Mr. Justice Denman just before the Long 
Vacation, affords an opportunity for making some remarks on this branch of equity 
jurisprudence. 

“Lord Hardwicke, in Chesterfield v. Janssen, classifies fraud under this head, thus: 
1. Actual fraud arising from facts and circumstances of imposition; 2. Fraud apparent 
from the intrinsic nature and subject of the bargain itself, being such as no man in his 
senses would make, and no honest man would accept; 3. Fraud to be presumed from 
the circumstances and conditions of the parties; 4. Fraud upon persons not parties to 
the fraudulent agreement; 5. Catching bargains with heirs, reversioners, and expectants. 

“ As might be expected, a very large number of cases have come before the courts in 
which it has been sought to set aside bargains on one or other of these grounds, particu- 
larly the last, and in many of these the decisions have been reported. Croft v. Graham, 
9L. T. Rep. n. s. 112, 589; 2 De G., J. & S. 155; Earl of Aylesford v. Morris, 28 
L. T. Rep. x. s. 541; L. Rep. 8 Ch. 484; and Beynon vy. Cook, 32 L. T. Rep. n. 8. 
353; L. Rep. 10 Ch. 389, will at once occur to our readers as among the principal 
recent authorities on the subject. The doctrines which these cases lay down may shortly 
be summarized thus: An expectant heir dealing on the faith of his expectancy is in such 
a position of weakness, that the onus is thrown on the person with whom he deals of 
proving the bona fides of the transaction; i.e., the presumption is against the bona fides, 
so that mere inadequacy of consideration is a sufficient ground for setting aside a con- 
tract entered into by an expectant heir. The age of the expectant may be taken into 
consideration in his favor, but the fact that he is of mature age does not affect the pre- 
sumption against the fairness of the transaction, nor is it sufficient for the other party to 
the bargain to show that the expectant thoroughly understood the bargain, or that he 
was free from the pressure of pecuniary difficulties. In fact, the obstacles placed in the 
way of establishing the bona fides of the transaction are so numerous and so great that, 
though it is nominally possible for the bona fides to be proved, in reality the result is 
much the same as if the rule of law were to simply avoid the transaction at once and 
altogether. All that the money-lender gets is his principal, with a moderate interest. 

“In Nevill v. Snelling, the case to which we above alluded, there was an important 
feature which was not exactly anticipated in any of the cases previously recorded ; viz., 
the advances of the money-lender were made, not in reliance on any definite vested ex- 
pectations of the borrower, but in reliance on his position in society, and the consequent 
probability that either a person of his rank would become entitled to some property or 
other out of which he could meet his liabilities, or that his relatives would consent to 


860 REVIEW OF THE MONTH. 


defray them under the pressure of threats directed against him. An offer of the money 
advanced, with five per cent interest, was made and refused, and the plaintiff took pro- 
ceedings to set aside the transaction. 
“After elaborate arguments on both sides, and a prolonged deliberation, judgment 
was given for the plaintiff. Of course the main contention was that indicated above, 
viz. that the whole foundation of this branch of equity was the existence of some definite 
expectation, on the strength of which the advance was made, and that in the case now 
under discussion there was no reliance on any such expectation, since, although there 
was a remote possibility of the plaintiff coming into the family property, the defendant 
had not trusted him on that possibility, or made any inquiry about it. Mr. Justice 
Denman, however, to whose lot it fell to have to decide a case which might well have 
caused doubts to the most practised of equity lawyers, said that he could find no case 
which decided that the interference of the court was limited to cases in which the deal- 
ing had been with expectant heirs or reversioners, or to cases in which the dealing had 
been in relation to the expectancy ; and he gathered from the expressions used in several 
of the cases, that, if the transactions were such as to show that the money-lender had 
throughout been unconscientiously trading upon the weaknesses of the borrower, com- 
mencing operations with him during his minority, charging him usurious interest, and 
endeavoring to entangle him more and more in indebtedness, not as a fair matter of 
business, but looking to the chances of extorting money from others interested in the 
debtor, especially if there were any unfair dealing in the course of the transactions which 
were before the court, the court would so far restrain the transaction as to compel the 
money-lender to be satisfied with the sums advanced, and fair interest on them. The 
real question in every case, said the learned judge, seemed to him to be the same which 
arose in the case of expectant heirs and reversioners, before the special doctrine in their 
favor was established, — that is to say, whether the dealings had been fair, and whether 
undue advantage had been taken of the weakness or necessities of the party raising the 
money. 

“The decision thus went against the money-lender, but some doubt may well be felt 
as to the soundness of the public policy which is supposed to run counter to the allow- 
ance of such transactions. In the first place, the doctrine is not confined to transactions 
with expectant heirs who are of tender age, but extends to all persons hoping to succeed 
to a fortune; so that a middle-aged Englishman, whose father is living, is singled out 
from the rest of the public and treated as being as incapable of contracting to borrow money 
as his French compeer is of contracting to give his hand in marriage. Then, again, the 
hope of escape with impunity greatly encourages habits of lavishness and prodigality, 
which sooner or later lead to ruin, and the pitcher goes to the well once too often. The 
rule has results also in another direction, affording, as it does, an excuse to money- 
lenders for charging those who come to them in really urgent need the most exorbitant 
rates, on the same principle on which tailors make their good customers pay for their bad 
ones. In point of principle it is difficult to see why indifferent or bad security should 
receive better terms than that which is moderately good, merely because the borrower is 
an expectant. 

“ Some of the pointed observations of the Master of the Rolls in Bennet v. Bennet (an 
unreported case cited in Nevill v. Snelling), though uttered in a case where the borrower 
was not an expectant heir, but a man of large property, seem to have equal weight in 
cases of expectant heirs, ‘There is no reason why a man should not be a fool,’ says 
the Master of the Rolls ; ‘a man is allowed by law to be a fool if he likes. A man may 
agree to pay one hundred per cent if he chooses.’ And, again: ‘Why shoulda usurer 
take five per cent? He carries on a most disreputable trade, which no respectable person 
would carry on; therefore he must be paid for the loss of his character in carrying on 
such a business, as well as for the risk he runs of losing his money.’ 
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“Tn this respect the decision in Nevill v. Snelling is to be highly commended. It as- 
similates the case of expectant heirs to that of the public generally, and instead of treat- 
ing persons in that position as a distinct and privileged class, it fully recognizes that their 
case is only one phase of a general problem. It was in this manner that Lord Hard- 
wicke treated the subject in Chesterfield v. Janssen ; but the doctrine was readily grasped 
at in times very different from our own, for the purpose of exaggerating class distinctions 
which were already more than sufficiently marked. From time to time those distine- 
tions have been swept away, but the legal distinction remained, through that same con- 
servative habit of the law to which we owe the survival of the legal wig, the black cap, 
and the coif. The only sbund distinction, setting aside the questions of infancy and 
mental incapacity, is between cases of fraud and cases of no fraud, and to this criterion 
the case of Nevill v. Snelling tends directly to guide us. The question which remains 
behind is, whether persons who borrow money are to be entitled to call upon the au- 
thority of the State to make better bargaius for them than they have been able to make 
for themselves. It must be remembered that the security they offer is usually doubtful, 
and that the cases cannot be few in which it proves wholly inadequate.” 


Hearsay Evidence. — The Law Times, London, for Oct. 30, 1880, says : — 


“One good result of the decision of the House of Lords in Sturla v. Freccia, 43 
L. T. Rep. n. 8. 209, is, that the law relating to evidence, and more especially the 
branch relating to hearsay evidence, has received an addition of great utility. The 
matter which the House of Lords was called upon to decide related merely to the ad- 
missibility of the report of a committee as evidence of the age and birthplace of a 
person deceased. It appeared that one Mangini, who had been the Genoese Consul 
in London in 1790, applied to be appointed to another post for that government. A 
committee, called the ‘Giunta di Marina,’ was instructed to report, and did report, as 
to his qualifications. Mangini received the appointment, and died in London in 1803. 
His daughter and sole next of kin, B., died intestate in London in 1871. In an action 
brought by various persons claiming to be next of kin to B., it was proposed to put in 
evidence the above report to prove the age and birthplace of Mangini. Vice-Chancellor 
Malins held that it was not admissible, and this decision was affirmed on appeal. The 
appellants urged that it was admissible, on three grounds: First, as part of the res geste ; 
secondly, by force of analogy derived from the doctrine that entries made by deceased 
persons in discharge of their duty are admissible; and, thirdly, as an official document 
in which action was taken by the government. 

“ The general rule of English law is, that declarations not made upon oath are inad- 
missible. To this rule there are many exceptions, in which we shall find that hearsay 
evidence may be admitted. Thus : — 

“1, Documents which appear on their face to be against the interest of a deceased 
person who made the statements in evidence. 

“2. Where a deceased person in the course of his duty makes a contemporaneous 
entry of something which he has done, and returns that in the course of his business, 
then after his death it will be received as evidence. 

“3. Evidence of reputation from deceased persons is admissible in certain cases, where 
it is proved that the deceased person was of the class who would know, and had made 
the statement. 

“4, The oral or written declarations of the deceased members of the family are ad- 
missible to prove a pedigree. 

“In Doe v. Turford, 3 B. & Ad. 890, the Court of King’s Bench considered some 
questions which throw light upon Sturla v. Freccia. In an action of ejectment it ap- 
peared that the defendant was yearly tenant to the plaintiff's lessor, who instructed his 
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solicitor to give defendant notice to quit. Three notices were prepared and three dupli- 
cates. The solicitor’s partner took the three notices for the purpose of serving them, 
and returned with the duplicates indorsed by him. Evidence was given that two notices 
had been duly served upon the tenants for whom they were intended. The other was 
intended for the defendant. The invariable course of practice in the solicitor’s office 
was for clerks to serve notices to quit on tenants, and to indorse on duplicates of such 
notices the fact and time of service. The partner died before the trial, and it was debated 
whether the indorsement on the copy was admissible evidence of the delivery of the notice 
to the defendant. At the trial, Mr. Justice Littledale received it, reserving liberty to the 
defendant to move to enter a nonsuit if the court should be of opinion that it ought not 
to have been admitted. It was urged, on the argument of the rule, that the indorsement 
was an entry of a deceased agent of the plaintiff’s lessor, made contemporaneously with 
the act in the course of his duty as agent. On the other hand, it was contended that 
entries or declarations made by deceased persons are admissible to prove facts only when 
the entry or declaration is against the interest of the party making it, or where it is 
made in the regular course of business. The rule was discharged. ‘A minute in 
writing like the present,’ said Mr. Justice Taunton, ‘made at the time when the fact it 
records took place, by a person since deceased, in the ordinary course of his business, 
corroborated by other circumstances which render it probable that the fact occurred, is 
admissible in evidence.’ 

“ The principle of the last case is to be found in such decisions as Price v. Lord Tor- 
rington, 1 Salk. 285. That was an action for beer sold and delivered. The draymen 
were in the habit of coming every night to the clerk of the beer-house and giving him an 
account of the beer they had delivered out, which he entered on a book kept for that 
purpose, and the draymen set their hands to it. On proof that a particular drayman 
was dead, an entry in this book signed by him was held good evidence of a delivery to 
charge the defendant. Again, in an action on a tailor’s bill, a shop-book was given in 
evidence, proof being given that the clerk who wrote the book was dead, and that the 
handwriting was his, and that he had been accustomed to make the entries. Pitman v. 
Maddor, 2 Salk. 690. In Hagsdorn vy. Reid, 3 Camp. 379, the copy of a license in a 
merchant’s letter-book, written by a deceased clerk, with a memorandum that the original 
had been sent to a correspondent abroad, the entries having been proved to have been ia 
the usual course of business, was admitted. 

“In the House of Lords, Lord Blackburn pointed out in the first place that from no 
point of view could the Giunta be said to have been making statements against their 
own pecuniary interest, or in the course of business contemporaneous with the fact, and 
that the question here, viz. the history of a private individual, was not a matter in 
which in any sense reputation generally could be received. Did the rules relating to 
evidence of pedigree apply? His Lordship admitted that, if Mangini himsclf had told 
the committee that he was born at a certain place in a particular year, that would, if 
genuine, have been almost irresistible evidence. But the only evidence offered was that 
the committee thought his age and place of birth were at a certain place and time respec- 
tively. The rules relating to pedigrees, therefore, did not apply. But was the report a 
public document? The principle is that the inquiry and document should be a public 
one, and the document made by a public officer (Trish Society v. Bishop of Derry, 12 Cl. 
& F. 641); in other words, the document must be made for the purpose of the public 
making use of it and being able to refer to it. Clearly the report was not a public docu- 
ment in this sense. Lord Watson was of opinion that ‘in all those cases where second- 
ary evidence is admissible as a substitute for primary evidence, it can only be received 
when it either plainly appears to be directly drawn from that which would have been 
primary evidence, or drawn not directly, but by some one competent to infer the result, 
from legal evidence under his consideration.’ Lord Selborne thought that cases referring 
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to inquisitions of competent public officers, courts, or other persons, who find by inquisi- 
tion or by visitations, had no bearing on the argument, since it did not appear that the 
Genoa committee had any legal jurisdiction. Lord Hatherley thought that if the report 
was admitted, the rule laid down in Doe v. Turford would be extended to an alarming 
extent. The judgment of the court below was affirmed. Perhaps a case on all fours 
with Sturla v. Freccia may never arise again. Nevertheless, the judgment and reason- 
ing upon which the decision of the House of Lords proceeded supply the principles by 
a reference to which almost any contention with reference to the rules of hearsay evi- 
dence may be tested. From that point of view the decision is an extremely valuable 


one.” . 


NOTES OF EXCHANGES. 


The Western Jurist, Des Moines, Iowa, September, 1880. 

The Individual Liability of Stockholders in Iowa Corporations, II, 
continues the subject, and says that the decisions of the Supreme Court of Iowa, 
stated and analyzed more or less fully in I., are all the cases decided by that 
court bearing upon the question of the liability of stockholders. 


The American Law Record, Cincinnati, Ohio, October, 1880. 
Actions —A Digest, by J. Manford Kerr, gives twelve pages of citations 
upon the variety of subjects which is usually found under that head. 


The Albany Law Journal, Albany, N. Y., Oct. 9, 1880. 
Observations on the Particular Jurisprudence of New York, V., con- 
tinues a series of historical articles. 


Ibid., Oct. 23, 1880. 

Constitutional Law, by Samuel T. Spear, D.D., states the substance of 
several of the cases determining questions of constitutional law contained in the 
tenth volume of Otto’s Reports, recently published, which gives the cases de- 
cided by the Supreme Court of the United States, at the October Term, 1879. 


Tbid., Oct. 30, 1880. 

Legal Definitions of Common Words, IV., cites cases concerning the 
meaning of the words “ to resort,” ‘‘ eggs,” ‘‘ brass knucks,” ‘ terms cash,” 
‘‘acquittance,” ‘ laborer,” ‘ outstanding liabilities” as not including a subse- 
quent recovery in a suit for libel then pending against the vendor, ‘“ previously 
chaste character,” ‘ property,” ‘‘ warehouse,” “ religious purpose,” “‘ a fugitive 
from justice,” ‘head of a family,” ‘ householder,” “insanity,” ‘ market,” 
“occur,” and “ accrue.” 


The Central Law Journal, St. Louis, Mo., Oct. 8, 1880. 
Citizenship discusses the subject and cites a number of American cases. 


q 
q 
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Ibid., Oct. 15, 1880. 

Election Ballots — Mistakes in Names of Candidates, is an interesting 
article, which may be of service at the present time. It cites a large number of 
American cases, and an English case or two, and says : — 


“The true rule, in our opinion, is that announced by the courts of Wisconsin and 
Connecticut, and which is also concisely stated by Judge Cooley in a Michigan case 
(People v. Cicotte, 16 Mich. 283), and repeated by him in his work on Constitutional 
Limitations (p. 612): Evidence of such facts as may be called the circumstances sur- 
rounding the election, such as who were the candidates brought forward by the nominat- 
ing conventions; whether other persons of the same name resided in the district from 
which the office is to be filled, and if so, whether they were eligible for the office and 
were publicly named for it, and the like, is always admissible for the purpose of aiding 
in the application of any ballot which has been cast ; and where the intent of the voter 
as expressed by his ballot when considered in the light of such surrounding circum- 
stances is not doubtful, the ballot should be counted and allowed for the person intended. 
This rule is just and easy of application, and it has the merit of harmonizing with the 
rules applied to other written instruments. The jury in a contested case may require 
this proof to be brought before them ; the judge Of election, familiar with the candidates, 
may determine it for himself.” 


In the number for October 22 the following paragraph is added : — 

“ The case of Newton v. Newall, recently decided by the Supreme Court of Minnesota, 
and which had not at the time of its preparation come under our notice, may be usefully 
referred to this week as a supplement to our article on ‘Election Ballots and Mistakes 
in the Names of Candidates,’ published in our last issue. There the question of the 
identity of a candidate voted for by incorrect or misspelled names, and the proper prac- 


tice in such cases, being before the court, they say: ‘ With reference to the name by 
which a candidate may be sufficiently designated, we regard the following rules to be 
correct: If, for a certain office, there is but one person running of a given name, say 
the name of Frank E. Newell, a ballot for “ Newell” simply, without any Christian 
name or initial thereof, will pass, and should be counted for Frank E. Newell, and so 
should a ballot for Frank Newell, or F. E. Newell, or F. Newell. So, if to designate 
the person voted for, letters are used which do not properly spell the name “ Newell,” 
but do spell a word which is idem sonans, this should be counted. All these should be 
counted, for the reason that they designate the person intended to be voted for with rea- 
sona!le certainty. But unless the ballot is of one of these kinds, or of equivalent 
certainty (as it possibly may be, though we do not perceive how), it should be rejected. 
Therefore, a ballot for “ Nall,” or “ Null,” or “ Neden,” or “ W. Null,” should not be 
counted for Newell. Neither should a ballot for “ New,” or “ Newt,” or “‘ Newto,” or 
“ Newn,” or “ Neto,” be counted for a candidate of the name of Newton. “Nuton” and 
“ Newten” may, however, be properly counted for such candidate. What would be the 
effect of proof before the District Court that a candidate for an office was commonly 
known by some abbreviation of his surname, as well as by his full surname, and whether 
upon such proof a vote by such abbreviation could properly be counted for such candi- 
date, are questions that have not been discussed in this case, and which we are not now 
called upon to decide. Certainly such proof would not be admissible before a board of 
town or county canvassers.’” 


Ibid., Oct. 22, 1880. 
The Power of Police Officers to arrest without Warrant cites a num- 
ber of American and English cases. 
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Ibid., Oct. 29, 1880. 
The Plea of Non Damnificatus cites several American and English cases. 


The Journal of Jurisprudence and Scottish Law Magazine, October, 1880. 
Limitation of Carriers’ Liability — Conditions in Passengers’ Tickets, 
continued from the preceding number, discusses several English cases. 
"The Law Times, London, Oct. 2, 1880. 


Discovery, IV., continued (V. and VI.) in the numbers for October 9 and 
30, cites a number of English cases. 


Ibid., Oct. 16, 1880. 
Equitable Assets. A paragraph says: — 


“In Duignan vy. Cooke, 41 L. T. Rep. x. 8. 672, Vice-Chancellor Bacon held that a 
testator who in his lifetime had contracted for the sale of his real estate, and by his will 
had directed that his debts, &c., should be paid out of the proceeds, giving the balance 
between two persons named executors, had thereby made such proceeds equitable assets. 
The Vice-Chancellor as a consequence further held, ‘the estate being insolvent, that the 
executors had no right of retainer for debt due from the testator. The Vice-Chan- 
cellor appears to give no reason for his decision beyond this, ‘ that the will fixes on the 
executors the character of trustees,’ and to pay very little regard to the cases of Cooke 
v. Gregson, 27 L. T. Rep. 0. s. 332,3 Drewry, 547, and Attorney-General v. Brunning, 3 L. 
T. Rep. n. 8. 36, 8 H. of L. Cas. 243, which were cited in argument, and prima facie 
are conclusive against the Vice-Chancellor’s opinion. We think it is now settled, that 
whatever comes to an executor virtute officii is legal assets in his hands. A testator 
may of course make his real estate unconrerted at his death equitable assets, by a direction 
in his will that it shall be subject to his debts; but he cannot by any direction in his will 
make his personal estate equitable assets. To such personal estate (including the un- 
paid balance of the purchase-moncy of real estate) the executor is entitled rirtute officit. 
We think, therefore, that Duignan v. Cooke cannot be considered good law.” 

Sales by Commission Agents says : — 

“The contention raised before the Master of the Rolls in the recently reported case 
of Kirkman v. Peel, 43 L. T. Rep. x. 8. 171, is one of considerable importance to con- 
signors and consignees, as well as to commission agents who trade independently of their 
agency. The action in that case was brought by an English consignor against his con- 
signees in India to recover damages from and money received by the latter in respect of 
goods consigned to them by the plaintiff. The defendants were in the habit of receiving 
goods generally, and also of trading on their own account in and between India and 
England. An order had been made by the Master of the Rolls directing the official 
referee to take an account of the dealings and transactions between the plaintiff and the 
defendants as his agents in respect of goods intrusted by the plaintiff to the defendants 
since Nov. 1, 1875, for sale on his behalf. The official referee, in pursuance of that 
order, directed an account of the application by the defendants of the proceeds realized 
by sale of the plaintiff’s goods in India, including an account of the purchase with such 
proceeds of any produce, and of the amounts realized by sale of the produce so purchased. 
Was the direction of the official referee sustainable? The defendants objected to it on the 
ground that it was neither authorized by the terms of the reference, nor was it a direc- 
tion which the plaintiff was entitled to under the circumstances against the defendants 
as his agents.” . . . 


Several cases are considered, and the article continues : — 
“Of course, if an agent invests his principal's money without authority, or the pro- 
ceeds of goods belonging to his principal, the principal will be entitled to the proceeds 
VOL. I. — N. 8. 55 
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with all accretions. It would seem, however, that to entitle the principal to recover 
the profit or accretion, it must be shown that it was made by the agent during the con- 
tinuance of his agency, and in violation of his authority. This rule will perhaps fur- 
nish the ratio decidendi of Kirkham y. Peel. In that case it was urged on the one hand 
that defendants were merely commission agents, and not bailees or trustees; on the 
other, it was contended that, as the defendants had been trading with the plaintiffs’ goods 
and money, any profits made by them should be paid to the plaintiffs. The evidence 
showed that the real contract between the parties was that the consignors treated the 
consignees as creditors for advances and interest, and debtors for the amounts received 
and interest. Upon this point the’case turned. If the principle contended for by the 
plaintiffs in this case became established as law, it would work in a very injurious man- 
ner to trade; nevertheless, if the contract between the parties had been that the defend- 
ants should barter consignments for goods, then it might be well argued that consignors 
were entitled to the goods given in exchange, or their proceeds and fruit.” 


Ibid., Oct. 23, 1880. 

One of the most interesting things written about the honorable character of 
Lord Justice (Alfred Henry) Thesiger since his lamented death is quoted in this 
number as follows, from The Times: ‘‘ He’ had the invaluable aid to an advo- 
cate with his fellows of being known never to take an advantage not permitted 
by the rules of the game.” 


Ibid., Oct. 30, 1880. 
Judges in England. A paragraph says: — 


“The constitution of the bench must, at the present time, be of considerable interest, 
for the government would appear to have difficulty in satisfactorily filling two vacancies. 
We therefore append a list showing the date of elevation and present age of her Majesty’s 
judges. Vice-Chancellor Bacon, the oldest of the judges, was raised to the bench in 
July, 1870, and his present age is eighty-two. The following are the particulars relat- 
ing to the other judges : — 

Raised tothe Present Raised to the 

Bench. Age. Bench. 

Baggallay, L. J. Nov. 1875 - | Huddleston, B. Feb. 1875 
Bramwell, L. J. Nov. 1856 3 James, L. J. Jan. 1869 
Brett, L. J. Aug. 1868 . | Jessel, M. R. Aug. 1873 
Cockburn, L. C.J.1 Nov. 1856 q Lindley, J. May, 1872 
Coleridge, L. C.J. Nov. 1873 - | Lopes, J. Nov. 1876 
Cotton, L. J. June, 1877 ; Lush, J. Nov. 1865 
Denman, J. Oct. 1872 - | Malins, V. C. Nov. 1866 
Field, J. Feb. 1875 A Manisty, J. Novy. 1876 
Fry, J. May, 1877 : Phillimore, Sir R. July, 1867 
Grove, J. Nov. 1871 . | Pollock, B. Jan. 1873 
Hall, V. C. Nov. 1873 . | Stephen, J. Jan. 1879 
Hannen, J. Feb. 1868 . | Bowen, J. June, 1879 
Hawkins, J. Nov. 1876 


“ From this list it will be seen that there are eight judges who have attained seventy 
years and upwards, and eight whose age exceeds sixty. That age is no test of vitality 
and capacity for work is clearly proved by daily experience in the courts of the oldest 
of the judges. It appears that Lord Justice Bramwell and Mr. Justice Lush are the 
only judges who have earned their pensions. Sir James Hannen would have to serve 
three years more.” 


1 Cockburn, L, C. J., died Nov. 20-21, 1880. A telegram says that Coleridge, 
L. C. J., has been appointed Lord Chief Justice of England. 
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Solicitors’ Journal and Reporter, London, Sept. 25, 1880. 

Charging a Trustee or Executor with Interest, III., continued (IV.) in 
the number for October 2. This series of articles is also printed in The Central 
Law Journal, St. Louis, Mo., for October 8, 15, 22, and 29. 


Ibid., Oct. 2, 1880. 

Books of Traders. A paragraph says: — 

“A correspondent of The Times cites the following provisions of the German Han- 
delsgesetzbuch, with reference to traders being compelled to keep regular books. Art. 
28. Every trader is bound to keep books in which his business transactions and his 
financial position are fully disclosed. Further, he is bound to keep the business letters 
which he receives and copies of the letters which he sends. Art. 29. Every trader, on 
commencing business, is bound to make an inventory containing an exact description of 
his property and liabilities; it must state the value of such property as is in land. He 
must also draw up a balance-sheet of his property and liabilities. In each subsequent 
year ‘the trader must draw up a similar inventory and balance-sheet. Art. 30. The 
inventory and balance-sheet must be signed by the trader. In the case of a partnership, 
every partner, personally liable, must sign. Art. 31. In making up the inventory and 
the balance-sheet the property and the debts due to the estate must be estimated accord- 
ing to their existing value. Doubtful debts must be estimated according to their probable 
value. Bad debts must be written off. Art. 32. The books must be bound, and each 
page of them must be numbered. No space must be left between the entries. Entries 
must not be erased or made illegible in any way. Alterations must not be made if they 
are of such a character as to make it uncertain whether they were original or subsequent 
entries. Art. 33. Traders are bound to keep their books, inventories, and balance- 
sheets for ten years from the time they were made up.” 


Ibid., Oct. 9, 1880. 

The Trustee's Solicitor, I., continued (II.) in the number for October 16, 
considers a number of cases upon the question, When may the trustee’s solicitor 
advise his client that he may safely incur legal and other expenses on behalf of 
the trust ? 


Ibid., Oct. 16, 1880. 
Acquiescence by Lessor says, concerning Wilmott v. Barber, 20 W. R. 
911:— 


“ The judgment of Mr. Justice Fry in this case contains some useful observations as 
to the circumstances under which a lessor may preclude himself from insisting on the cove- 
nant by the lessee not to assign without the written license of the lessor. In the recent 
case a lessee under a lease containing such a covenant agreed to underlet a part of the 
demised premises, and gave the underlessee an option to purchase the lease of the whole 
within five years. No license was obtained, but it was alleged that both before and after 
the agreement was entered into it had been seen, approved by, and assented to by the 
original lessor; and the underlessee had laid out money on the premises sub-let to him 
and on his own adjoining property, with the lessor’s knowledge, assent, and approval, 
and relying on his right to purchase. It appeared, however, that the expenditure was 
incurred before the option was exercised. After the option was exercised, the lessor re- 
fused his license to the assignment. Mr. Justice Fry held that, in order to preclude the 
lessor from exercising his strict legal right in such a case, these elements must exist con- 
currently: (1) The person expending the money (whom we will call the plaintiff) must 
have been under a mistake as to his own right. (2) The plaintiff must have expended 
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money, or done some other act, in the faith of his mistaken belief being true; for, if he 
has expended no money, or done nothing else. he is not injured, and can have no claim. 
(3) The lessor must know of the existence of his own right, and that it is inconsistent 
with the plaintiff's belief; for otherwise he is in the same position, and laboring under 
the same mistake, as the plaintiff. All acquiescence depends upon conduct coupled with 
knowledge. (4) The lessor must know of the plaintiff’s mistaken belief as to his own 
right ; for otherwise the lessor will not be called upon to assert his rights, and non-asser- 
tion of them will not affect his position. And (5) the lessor must have encouraged the 
plaintiff to lay out money, or adopt a particular course, either by direct encouragement 
or by abstaining from asserting the legal right which he possessed. In the recent case 
the learned judge held that the proof of the lessor’s knowledge of the plaintiff’s mistaken 
belief was wanting ; for, even supposing the agreement to have been communicated to 
the lessor, yet there was nothing in the agreement to inform the lessor that the plaintiff 


was not aware of the covenant in the original lease.” 
Tbid., Oct. 23, 1880. 
Conditions for Return of Horses not answering to Warranty, cites a 


few English cases, and, in discussing the recent case of Hinchcliffe v. Barwick, 
28 W. R. 940, after quoting from the opinions, says : — 


“We quote these observations to show that the decision of the Lords Justices rested 
upon the fact that the condition expressly provided for the final settlement of disputes 
on the warranty. Itis not necessarily an authority for the proposition that a mere con- 
dition that any horse not answering to a warranty must be returned before a specified 
time, will, in case the horse is not returned before that time, have the effect of shutting 
out the purchaser’s remedy by action for breach of the warranty. Such a condition may 
perhaps be held to amount to a limitation of the time for objections to the horse on the 
ground that it does not answer to the warranty, —in which case, as Mr. Justice Little- 
dale said in Bywater v. Richardson, 1 A. & E. 508, it is ‘ as if the vendor had said, “ after 
so many hours or days I do not warrant.”’ But unless the warranty is held to be thus 
limited, it is difficult to see how a mere provision that any horse not answering to war- 
ranty must be returned within a certain time can be held to restrict the remedy of the 
purchaser for breach of warranty to that one mode of redress. To hold that an unlim- 
ited specific warranty given with a horse may be cut down by ambiguous general ex- 


pressions in the conditions of sale to a warranty for only a very limited time, is to afford 
direct encouragement to unfair practice.” 


The Law Journal, London, Oct. 2, 1880. 
Elementary Lectures on Common Law.— Bills of Exchange and 
Promissory Notes. — Lecture IV., continued in the number for October 9. 
Ibid., Oct. 9, 1880. 
Notes payable on Demand discusses a few English cases concerning the 


subject, with reference to the Statute of Limitations and stale demands outside 
of it. 


Ibid., Oct. 23, 1880. 
“ Default ” under a Bill of Sale discusses a few English cases. 
The Irish Law Times and Solicitors’ Journal, Sept. 25, 1880. 


Schedules to Bills of Sale discusses a number of English, Irish, and 
American cases, and says: — 


“ As regards the principles applicable in the case of discrepancies between the descrip- 
tions of chattels transferred, it may, perhaps, be stated generally, in the first place, that, 
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if the instrument contains precedently a good and certain description of the chattels trans- 
ferred, a subsequent mistaken description will be rejected ; but if the subject of the trans- 
fer is first described generally, and afterwards a particular description is added, that will, 
if it can be reconciled to what precedes it, restrain and limit the operation of the more 
general words of description ; while, on the other hand, the scope of a deed, as clearly 
shown by its terms, cannot be enlarged so as to include something else, by a mere refer- 
ence to a detailed catalogue of the things which were intended to be conveyed.” 


Ibid., Oct. 9, 1880. 


Conditions Precedent, I., continued (II.) in the number for October 16, 
discusses a number of English cases. 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Deed disaffirmed.— Married Woman. — Infant.— The complainant was 
married on the 14th of July, 1844,to S. She was then a minor less than seventeen 
years old, having been born on the 25th of September, 1828. On the 3d of April, 1845, 
her father conveyed to her in fee the tract of land now claimed by the defendants, and 
on the 28th day of May, 1847, joining with her husband, she executed a deed for the 
land to E., the mother of the defendants. The deed was subscribed by her and her 
husband in the presence of a magistrate, was acknowledged in due form, and the pur- 
chase-money was paid. E. went into immediate possession, paid a mortgage upon the 
property, paid taxes, continued in possession, and made improvements, until her death 
in 1871. The defendants have succeeded her as her devisees. 

When the deed to E. was made, the complainant signed a statement, which was 
written on the deed, declaring that she was twenty-one years of age on the 25th day of 
September, 1846. There was evidence that, before the deed was made, her husband in- 
sisted upon her selling the place; that he employed threats; that she became afraid of 
him; and that she knew nothing of any arrangement to sell the property until the deed 
was brought for her to sign in her own house. 

On the 14th day of February, 1870, the complainant was divorced from her husband, 
S., for his own fault. In the month of March next following, or early in April, she 
caused her deed to E. to be disaffirmed, and demanded possession of the land. Her de- ° 
mand not having been complied with, this suit has been brought to set aside the deed, 
and for an account of the rents and profits of the land, as well as of the amount the com- 
plainant is in duty bound to pay to the defendants on account of the purchase-money 
paid by the grantees and the mortgage aforesaid. 

The Circuit Court dismissed the complainant’s bill for the reason that it did not appear 
she had disaffirmed the deed of May 28, 1847, within a reasonable time after the attain- 
ment of her majority. Held, that the complainant, having been a _feme covert until 1870, 
and never having done, during her coverture, any act to confirm the deed which she 
made during her infancy, could effectively disaffirm it in 1870, when she became a free 
agent, and that her notice of disaffirmance and her suit avoided her deed made in 1847. 

As to the question whether acts and declarations of an infant during infancy 
can estop him from asserting the invalidity of his deed after he has attained his majority, 
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the authorities are all one way. An estoppel in pais is not applicable to infants, and a 
fraudulent representation of capacity cannot be an equivalent for actual capacity. Sims 


v. Everhardt. October Term, 1880. Docket No. 31. Opinion in Washington Law Re- 
porter, Washington, D. C., Nov. 8, 1880. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 


ARKANSAS. 


Corporation. — Subscription. — (Head-note.) — A corporation, whose charter 
and by-laws require each subscriber to its capital stock to pay a given percentage of his 
subscription in cash at the time of subscribing, cannot enforce payment of a subscription 
where the required cash payment has not been made. State Ins. Co. v. Redmond. Cir- 


cuit Court, Eastern District of Arkansas. Opinion filed September, 1880. — Federal 
Reporter, Oct. 19, 1880, 


ILLINOIS. 


Removal. — Bond. — Citizenship. Waiver. — ( Head-note.) — An irregularity 
or defect in the form of a removal bond will be deemed waived after the expiration of 
eighteen months, where the cause was removed with the consent of all parties. 

An objection to the removal, founded upon the citizenship of one of the parties to the 
suit, will not be favored after the expiration of eighteen months. Hervey v. Illinois Mid- 
land Railway Co. Circuit Court, Southern District of linois. July 31,1880. Opinion 
in Federal Reporter, St. Paul, Minn., Oct. 12, 1880. 


INDIANA. 


Common Carriers. — Express Companies. — Contents of Packages. —In- 
junction. — Contempt. — ( Head-note.) — The refusal of a railroad company to carry 
an express company’s safes and chests, unless it was allowed to open the same and inspect 
their contents, or was furnished with an inventory of such contents, with the further 
understanding that the railroad company might, whenever it saw fit, open and inspect 
the safes and chests of the express company, and also collect the freight on each separate 
article or parcel contained therein, as if each had been shipped by itself, violates both the 
express company’s rights as a shipper, and the terms of an interlocutory judgment tem- 


porarily restraining an interference with the express company’s business. 10 M. & W. 
397. 


The officers and employés of such railroad are not liable for contempt in thus violat- 
ing such injunction, where they have acted under the advice of able and reputable coun- 
sel, and where it was chiefly desired to obtain a construction of the injunction order, 
Dinsmore v. The Louisville, New Albany, § Chicago Railroad Co. Circuit Court. ——, 
1880. Opinion in Federal Reporter, St. Paul, Minn., Oct. 5, 1880. 


Bankruptcy. — Preference. — Set-off.— The creditor of a bankrupt cannot ob- 
tain a preference of his debt by purchasing the property of the bankrupt through the 


intervention of an agent, and tendering the notes of the bankrupt in payment for the 
same. 


In an action by the assignee to recover the value of such property, the creditor cannot 
set off the notes of the bankrupt. Fleming v. Andrews. Circuit Court. ——, 1880. 
Opinion in Federal Reporter, St. Paul, Minn., Oct. 5, 1880. 


State Law antedating Judgment Lien.—Intervening Bankruptcy. — 
Where a State law provides that the lien of judgments on administrators’ bonds shall re- 
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late back to the time of beginning suit, if, after action is begun on such bond, and before 
judgment, a petition in bankruptcy is filed against the administrator, — Held, the creditors 
under the bond have priority over the assignee in bankruptcy. Voyles v. Parker. Cir- 
cuit Court. Opinion in Weekly Cincinnati Law Bulletin, Nov. 1, 1880. 


Contract. — Liquidated Damages. — Receiver. — ( Head-note.) — The city of 
L. entered into a contract with the L. railway and the D. railroad to issue $86,000 in bonds, 
in consideration that said railroads would complete their line to said city and erect their 
shops there, under a penalty of $40,000 as liquidated damages in case of failure to per- 
form. The L. railway, before completion of the line, was placed in the hands of a re- 
ceiver, who afterwards procured an order of court to expend $30,000 in his hands in 
completing a bridge across the river at the city of L. The order refers to the $80,000 
donated by the city for this purpose, and states that $30,000 additional would be re- 
quired, which sum the court ordered the receiver to apply out of the money in his hands. 

Upon application by the city of L. to have a portion of the purchase-money arising 
from a sale of the L. railway under foreclosure applied upon the penalty provided in the 
contract, — Held, that it could not be so appropriated. Farmers’ Loan ¢& Trust Co. v. 
Logansport, Crawfordsville, § Southern Railway Co. Circuit Court. Opinion in Weekly 
Cincinnati Law Bulletin, Nov. 1, 1880. 


KANSAS. 


Contract. — Personal Benefit secured to Officers of Corporation Con- 
tracting. — As a general proposition, where one of a body of individuals jointly inter- 
ested in a matter consents to take a special advantage to himself, and receives a special 
consideration for using his efforts to procure an agreement of the whole for the benefit of 
a third party, if such receipt of special advantage, whether of money or property, be kept 
secret from his co-partners, or joint stockholders, or those interested, and they act upon the 
belief that he is governed by no other interest than that which is common to them all, the 
contract is void. But there are circumstances in connection with the contract in question 
in this case which may or may not take it outof this principle. There was, for example, 
no attempt at concealment; the benefits secured did not flow to the individual, but to the 
office ; and there is no evidence that it amounted, in point of fact, to a pecuniary sum 
whose influence would be at all appreciable. Western Union Tel. Co. v. O. P. R. R. Co., 
Circuit Court, District of Kansas. Opinion filed September, 1880.— The Federal Re- 
porter, Oct. 19, 1880. 


MAINE. 


Jurisdiction. — Foreign Vessel.— Nationality of Crew. — Wages. — 
Cruelty of Master.— Discharge. — Damages. — (Head-note.) —The nationality 
of a foreign vessel, and not that of the crew, should regulate the action of a court of 
admiralty in assuming jurisdiction over a controversy between the officers and seamen 
of such vessel. The Nina, 2 L. R. P. C. 39. 

The District Court, unless restricted by some treaty stipulation, may, in the exercise 
of its discretion, assume jurisdiction of a claim for wages against a foreign vessel. 

The thirteenth article of the treaty between Sweden and the United States of 
July 4, 1827 (8 U. S. St. 346, 352), provides “that each country shall have the right 
to appoint consuls, vice-consuls, &c., in the commercial ports and places of the other 
country,” and that such consuls, &c., “shall have the right, as such, to sit as judges 
and arbiters in such differences as may arise between the captain and crews of the 
vessel belonging to the nation whose interests are.committed to their charge, without 
the interference of the local authorities.” Held, that the District Court was not thereby 
debarred from exercising its authority in a case within the terms of such treaty, where 
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there was no consul, or other officer of Sweden, within the territorial jurisdiction of the 
court. 

The master of a Swedish bark sailed from Gibraltar for Portland with an inadequate 
supply of provisions, whereby the laws of Sweden were violated, and the crew of the 
vessel compelled to endure great hardships and sickness for want of sufficient food. 
Held, that the crew were entitled to their discharge at Portland, before the expiration of 
the voyage for which they had shipped, and to the payment of the wages due them at 
the time of leaving the ship. 

Held, further, that the seamen were entitled to one month’s extra pay, by way of in- 
demnity for the injuries they had sustained. The Amalia. District Court. Sept. 13, 
1880. Opinion in federal Reporter, St. Paul, Minn., Oct. 5, 1880. 


MARYLAND. 


Charter-party. — Demurrage. — A charter-party stipulated: “The cargo to be 
loaded and discharged with all quick despatch, as fast as the captain can receive and de- 
Held, that the charterers were liable for demurrage where the vessel was, from 


the crowded condition of the port, delayed in procuring a berth. Bjorkquist v. Certain 
Steel Rail Crop Ends. District Court. 


St. Paul, Minn., Oct. 12, 1880. 


liver.” 


Sept. 7,.1880. Opinion in Federal Reporter, 


MASSACHUSETTS. 


Life Insurance.— Bankruptcy.— Assignable Interest in Policy.— The 
defendant was indicted under § 5132, Rev. Sts., for concealing from his assignee in bank- 
ruptcy a certain policy ofinsurance. The policy was a paid-up endowment policy in the 
Home Life Insurance Company of New York, issued in consideration of the representa- 
tions and agreements contained in the application therefor, and of the surrender and 
cancellation of another policy. By the terms of the policy the company insured the life 
of W. S. in the amount of $3,600 for the term of six years, with endowment without 
participation in profits, and agreed to and with the said W. S. to pay the sum assured 
to him on the 13th day of October, 1884, or to his children (named), share and share alike, 
or to the survivors or survivor of them, within sixty days after due notice and proof of loss 
and interest, satisfactory to the company, in accordance with the terms of the contract. 
Held, at nisi prius, that the interest of W.S., the defendant, passed to his assignee in 
bankruptcy, and that a wilful concealment of said policy was a violation of § 5132, Rev. 
Sts. United States, by Indictment, v. Scollans. Circuit Court, October Term (Nov. 10), 
1880. 

MINNESOTA. 


Eminent Domain. — United States Charter.— State Statute. —( Head-note.) 
The charter of the Northern Pacific Railroad Company, obtained from the general gov- 
ernment, does not exempt its right of way from the operation of the laws of the State of 
Minnesota, and forbid a railroad company organized under the general law of the State 
to exercise the right of eminent domain. 

In Minnesota, a railway corporation can only take possession of lands under the power 
of eminent domain, after the compensation for the property to be taken is assessed and 
paid, or on appeal from the award of commissioners by executing a bond conditioned to 
pay the award. Northern Pacific Railroad Co. vy. St. Paul, Minneapolis, § Manitoba Rail- 


way Co. Circuit Court. ——, 1880. Opinion in Federal Reporter, St. Paul, Minn., 
Oct. 12, 1880. 


MISSOURI. 


Common Carrier.— Liability beyond Route.— In the absence of a special 
contract, the liability of a common carrier does not extend beyond the terminus of his 
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own route. Such contract is not established, however, by proof that the carrier accepted 
the goods with knowledge of their destination, and named the through rate for the same. 
Stewart v. Terre Haute & I. R. R. Co. Circuit Court, Eastern District of Missouri. 
Opinion filed Oct. 1, 1880. — The St. Louis Times, Oct. 3, 1880. 


NEW YORE. 


Negligence. — Canal-boat in Tow of Tug.— Measure of Damages. — 
(Head-note.) — A canal-boat, while in the tow of a tug, was negligently run upon a 
sunken wreck, without any fault upon the part of the canal-boat. Held, the defendants 
having paid for repairing the canal-boat, that the liability of the tug in this action was 
limited to the cost of pumping the canal-boat from the time of the accident till she was 
taken to the dry dock, the value of any personal property on board the boat and belonging 
to the libellant that was destroyed by the accident, and demurrage for the boat from the 
time of the accident till the time she was let off the ways, after being repaired, at the 
rate of four dollarsa day. O’Hare v. The Steam-tug Brilliant. District Court, Eastern 
District of New York. July 16, 1880. Opinion in Federal Reporter, St. Paul, Minn, 
Oct. 12, 1880. 


Patent. — Infringement. — Completion of Combination by Respondent 
after the Filing of the Bill. — (Head-note.)— Complainant filed a bill for infringe- 
ment of a patent for a combination. Before the filing of the bill, respondents had con- 
tracted to erect, and did erect, a machine containing all the parts of the combination but 
one. After the filing of the bill this latter part was added. Held, it appearing that this 
part was not a necessary incident to the machine, and that its use was not contemplated 
at the time of the construction of the machine, that the bill must be dismissed. Maynard 
v. Pawling. Circuit Court, Northern District of New York. July 2, 1880. Opinion 
in Federal Reporter, St. Paul, Minn., Oct. 12, 1880. 


Admiralty Jurisdiction. — Necessaries for Vessel.— Collusion with 
Master. — Libellant furnished clothing to the crew of a vessel at the captain’s request, 
for which the captain was, under an agreement, to receive ten per cent, and became re- 
sponsible for the bill. The captain did not pay the bill, but said he would see it paid for 
thirty per cent. The clothier libelled the vessel. Held, that the clothes were not neces- 
saries furnished to the vessel, and on its credit for which a maritime lien is given. It 
seems, also, that a party colluding with the master to cheat the seamen out of part of 
their wages, to induce them to apply their wages, in anticipation of payment, to a pur- 
pose not shown to be for the seamen’s good, will receive no relief in a court of admiralty. 
Rosenthal v. Die Gartenlaube. District Court, Southern District of New York. De- 
cided Oct. 15, 1880. — The Duily Register, Oct. 16, 1880. 


PENNSYLVANIA. 


Charter-party. — Custom. — To prove that it is usual for vessels carrying marble 
to carry also light cargo, and that insurance companies require a specification in the 
charter-party of the number of tons of marble which a vessel may take which is not to be 
exceeded, will not change the meaning of an unambiguous contract. Ruger et al. v. Peck, 
Owner of the Sebastian Bach. Circuit Court, Eastern District of Pennsylvania, Decided 
Oct. 28, 1880. Opinion in The Legal Intelligencer, Philadelphia, Pa., Noy. 12, 1880. 


Patent. — Reissue. — Account. —Injunction. — A reissue is not invalidated 
by an immaterial difference. An account ordered instead of an injunction when the al- 
lowance of an injunction would cause much greater injury to the respondent than benefit 
tothe complainant, McCreary v. Pennsylvania R.R. Circuit Court, Eastern District of 
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Pennsylvania. Decided Oct. 28,1880. Opinion in The Legal Intelligencer, Philadelphia, 
Pa., Nov. 12, 1880. 


Admiralty.— Negligence.— Measure of Damages. — A tug took as a tow 
two barks. By negligent arrangement and conducting on the part of the tug, one of 
the barks was injured. The tug is held responsible for expenses of repairs, and for 
damage resulting from detention. Demurrage, as such, is not claimable, but a rate of 
demurrage fixed by a vessel’s charter, and established by the rules of the maritime ex- 
change, and which, therefore, would have been conceded to her if delayed by her char- 
terer, may be taken as a measure of fair compensation for a similar loss caused by the 
act of the wrong-doer. Bark Rebecca vy. Steam-tug America. Circuit Court, Eastern 
District of Pennsylvania. Decided Oct. 28, 1880. Opinion in The Legal Intelligencer, 
Philadelphia, Pa., Noy. 12, 1880. ’ 


Insolvency. — Liability to Assessment on Collateral.— Money was bor- 
rowed from a warehouse company, certain stocks of a national bank being given as col- 
lateral, and transferred for that purpose to the president of the company. The board 
of directors of the company, fearing lest this fact might make them liable as shareholders, 
requested the president to transfer the stock to a ‘subordinate employé. This was done. 
Subsequently the bank became insolvent. Held, that, unless the warehouse company 
had authorized or ratified the transfer to their president as a transfer to them, they were 
not liable to assessment. Whether they had so authorized was a question for the jury. 
Anderson, Receiver, §c. v. The Philadelphia Warehouse Co, Circuit Court, Eastern Dis- 
trict of Pennsylvania. Oct. 26, 1880. Oral opinion from notes of counsel. 


Practice.— New Trial. — Where a jury have erroneously found a verdict for a 
less sum than the plaintiff would have been entitled to recover if his case had been made 
out by satisfactory proof, a new trial will not be granted on motion of the plaintiff. The 
defendants not having moved for a new trial, it does not lie in the mouth of the plaintiff 
to allege any wrong, nor is it the duty of the court to set aside the verdict. Reading v. 
Railway Co. Cireuit Court, Eastern District of Pennsylvania. Oct. 26,1880. Opinion 
in 9 Weekly Notes of Cases, Philadelphia, Pa., 176. 


Bankruptcy. — Preference. — (/Head-note.) — C., the treasurer of a building and 
loan association, a corporation, who had received over $6,000 of the moneys of the asso- 
ciation, opened an account in bank in his name as treasurer of the association, and in 
that name and title deposited $6,000, taking therefor a certificate of deposit payable to 
him as such treasurer. Held, that the money so deposited became eo instanti the prop- 
erty of the corporation, and no subsequent act of ratification on its part was necessary 
to complete its title to the fund. 

At the time of the deposit C. was in good financial credit ; but, in fact, was insolvent, 
and upon a creditor’s petition filed within sixty days thereafter was adjudged a bankrupt. 
The deposit was the voluntary and unsolicited act of C., and at that time no member of 
the association or officer (other than C. himself) knew of or had any reason to suspect 
C.’s insolvency or intention to give a preference to the corporation. The corporation 
had not authorized C. to use its funds or commingle them with his own, and had no 
knowledge of any such breach of duty on his part. Held, that the corporation was not 
chargeable with C.’s knowledge of his insolvency and intention to give a fraudulent 
preference. 

The corporation not otherwise having any cause to believe C. to be insolvent, or 
knowledge that the deposit was made in fraud of the Bankrupt Act, — Held, that the as- 
signee in bankruptcy could not impeach the deposit as an unlawful preference. Lindsey 
v. The Lambert Building and Loan Association. District Court, Western District of 
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Pennsylvania. Oct. 8, 1880. Charge and opinion in The Legal Intelligencer, Philadel- 
phia, Pa., Oct. 29, 1880. 


TENNESSEE. 


Judicial Sale.— Advance Bid. — Personal Property. — Costs. — Resale. 
—First Purchaser. — Preference. — (Head-note.) —In an application to set aside a 
judicial sale upon the ground of gross inadequacy of price, it is not essential that the 
amount of the advance bid should be actually paid into court. 

It is essential, however, that such advance bid should be absolute and unconditional. 

Under equity rule 19, adopting the practice of England so far as it is consistent with 
“our local circumstances and conveniences,” a third person can intervene and have a 
sale set aside, upon offering a sufficient advance in price and paying all the expenses in- 
curred by the previous purchaser. 

It would seem, however, that such advance bid should be sufficient to afford substan- 
tial evidence that for some, perhaps unknown, reason the property has been greatly under- 
sold; so much so that the purchaser has not simply a bargain, with a fair margin for 
profit, but an unconscionable advantage of the parties for whose benefit the sale was 
made. 

A sale of personal property, under a decree of foreclosure, may be set aside for an ad- 
vance of price, before the same is confirmed. 

The costs and expenses*to be paid by the advance bidder cannot be fixed for all cases, 
but must depend in each case on its own circumstances. 

It seems that the resale should conform to the method of the original sale, upon such 
notice as the court may prescribe, having in view to advertise the fact that the former 
bids have not been accepted, and that a resale will be had, commencing at the amount 
of the advance bid offered. 

The first purchaser is entitled to increase his bid in open court to the amount of the 


advance bid, and claim a preference, but this preference cannot be extended upon a still 
further advance of the bids. Blackburn v. The Selma R. Co. Circuit Court, Western 
District of Tennessee. ——, 1880. Opinion in Federal Reporter, St. Paul, Minn., 
Oct. 12, 1880. 


i 
WISCONSIN. 


Circuit Courts. — Jurisdiction. — Assignee of Municipal Bond. — Act of 
March 3, 1875, c. 137, § 1. — ( Head-note.) — The circuit courts of the United States 
have jurisdiction, under section 1, c. 137, of the act of March 3, 1875, over a suit brought 
by the assignee of a municipal bond, where such bond is in form a simple acknowledg- 
ment of indebtedness, and an unconditional promise to pay a certain sum of money at a 
time certain. Porter y. The City of Janesvilie. Circuit Court, Western District of Wis- 
consin. ——, 1880. Opinion in Federal Reporter, St. Paul, Minn., Oct. 5, 1880. 


STATE COURTS. 
CALIFORNIA. 


Damages for Injury to Minor Child. — The plaintiff brought suit to recover 
damages for injury to his infant son, and obtained a verdict for $10,000 damages. 
Judgment and order reversed. Section 376 of the Code of Civil Procedure allows a 
father to maintain a suit for damages in such a case. Section 377 provides that such 
“damages may be given as under all the circumstances of the case may be just.” Held, 
that two actions were maintainable, — one by the parent, the other by the child. In this 
action the parent is only entitled to compensatory damages, such as are incurred by loss 
of service, medical attendance, expenses of nursing, and the like. The court below in- 
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structed the jury that “the question of damages is one for your consideration, and you 
may award such damages as in view of all the circumstances — the mental capacity of 
the boy himself, and the injury inflicted upon him—may seem to you just. Whatever 
amount of money, in your judgment, will compensate him for his injuries, that will be 
the amount of your verdict.” This was manifestly wrong. Durkee vy. C. P. R. R. 
Supreme Court. Filed Oct. 11, 1880.— San Francisco Evening Bulletin, Oct. 19, 1880. 


INDIANA. 


Criminal Law.—New Trial. — Jeopardy. — Where a defendant convicted of a 
crime obtains a reversal of the judgment, and the cause is remanded for a new trial, he 
stands as if no trial had been had. Patterson vy. State. Supreme Court. Decided Oct. 
22, 1880. — The Indianapolis Journal, Oct. 23, 1880, 


Action on an Award after Parol Submission to Arbitration. — Matters 
in difference between parties may generally be submitted to arbitration by parol, and 
the award may be enforced by an action upon it. Webb v. Zeller. Supreme Court. 
Decided Oct. 21, 1880. — The Indianapolis Journal, Oct. 22, 1880. 


KANSAS. 


Dying Declarations. —Memorandum.— Dying declarations, to be admissible, 
must be made under a sense of impending death ; but it is not necessary that the declar- 
ant state that he is expecting immediate death; it is enough if, from all the circum- 
stances, it satisfactorily appears that such was the condition of his mind at the time of 
the declarations. A memorandum made at the time by a witness who heard the dying 
declaration is not of itself competent evidence, and can only be used to refresh the wit- 


ness’s memory. State vy. Wilson. Supreme Court of Kansas. Opinion filed Sept. 1, 
1880. — The Central Law Journal, Oct. 8, 1880. 


MAINE. 


Conviction of Assault and Battery, and Indictment for Manslaughter for 
Same Act.— Plea of Former Conviction. — (Head-note.) —- When a person has 
been convicted of simple assault and battery for the same battery of which the person upon 
whom the same was committed has died after such conviction, a plea of former convic- 
tion is not a bar to an indictment for manslaughter. The defendant in such a case, if 
liable to be again convicted of assault and battery on such an indictment, may pléad the 
former conviction in bar of the offence of assault and battery embraced in the indict- 
ment, and not guilty of manslaughter, and then if acquitted of manslaughter he will have 
the benefit of the plea of former conviction. State v. Littlefied. Supreme Judicial 
Court. — The Reporter, Boston, Mass., Oct. 13, 1880. 


MASSACHUSETTS. 


Life Insurance Policy.— Payment of Advance Premium without the 
Enowledge or Direction of the Assured.— Ratification.— Action of con- 
tract on a policy of insurance which expressly provided that it “shall not take effect 
until the advance premium thereon shall have been paid, during the lifetime of the per- 
son whose life is thereby insured.” In February, 1878, A. made application for insur- 
ance in defendant company, and in May the policy was left at A.’s office by an agent of 
the company, who, by letter, requested payment of the premium “if the policy was cor- 
rect and satisfactory.” At this time A. was at home, sick, and his sister opened the 
letter, and without A.’s direction paid the advance premium to the defendant. A 
week later A. died, without knowledge of the payment. After his death, the admin- 
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istrator and the widow joined in the proof of loss, Held, that no contract of insur- 
ance existed between the parties at the time of the death of the plaintiff’s intestate ; 
that the possession of the policy, without a waiver on the part of the defendant of the 
condition upon the performance of which it was to take effect, does not, on the facts dis- 
closed, show a delivery of it in completion of the contract, or furnish any evidence that 
the minds of the parties had met. Held, that the proof of loss by the plaintiff and the 
widow does not amount to such ratification of the unauthorized payment by the sister as 
will give validity to the policy. The payment of the premium was not the payment by 
another of a debt due from the intestate, which the administrator, without affecting the 
rights of the defendant, would have power to ratify. Whiting v. Mass. Life Ins. Co. 
Supreme Judicial Court. — The Massachusetts Law Reporter, Oct. 16, 1880. 


Assessments Paid under Protest.— Protest “in Writing” under Stat- 
ute. — Under Mass. Gen. Stats. ch. 12, § 56, the amount paid as an assessment on 
real estate for benefits occasioned by the widening of streets cannot be recovered back 
unless it was paid after a protest in writing by the person paying. The mode of protest 
was the same as has been usual in the majority of cases where taxes are paid under pro- 
test. The plaintiff Knowles did nothing but make an oral declaration that he paid 
under protest. The plaintiff Flood made a like oral declaration, and added to it a 
request to the clerk of the city treasury to make a note of it. It was contended that the 
protests became written ones by virtue of what the treasurer’s clerk did in writing the 
word “protest” in his book, and writing the words “ paid under protest”’ in the receipts 
which he returned to the plaintiffs. Held, that the facts did not warrant a finding that 
the assessment was made after a protest by the plaintiffs in writing. Anowles v. City of 
Boston. Flood v. Same. Supreme Judicial Court. Rescript filed Oct. 22, 1880. — The 
Boston Daily Advertiser, Oct. 23, 1880. 


Promissory Note. — Lien of Banker. — A negotiable promissory note was in- 
dorsed by the payees before maturity, for a valuable consideration to the plaintiff, who 
put the same into the hands of J., an attorney, for collection. J., before the maturity of 
the note, deposited it in the defendant bank, where he kept an account, for collection, 
but did not indorse it. At the time the note was so deposited, and at the time of the 
maturity and payment thereof, J. was owing the defendant for advances and otherwise 
an amount larger than the amount of the note, part of which was unsecured. Nothing 
was said when the note was deposited or before its payment as to J.’s relation to it, and 
no advance of money was made to him on account thereof. When the note became due, 
the maker paid the same to the defendant, who credited J.’s account with the amount so 
paid, and applied the balance of his account to the payment of his debts to the defend- 
ant. J. was afterwards adjudicated a bankrupt; and the defendant made a settlement 
with his assignees, crediting the amount of this note, but not receiving sufficient to cover 
J.’s indebtedness to the defendant. As soon as the plaintiff learned that the defendant 
had received the proceeds of the note, about a year after the above settlement, he made 
a demand upon the defendant for the amount so received, which was refused. eld, 
that a banker who has advanced money to another has a general lien on all securities of 
the latter which are in his hands for the amount of his general balance, unless such 
securities were delivered to him under a particular agreement limiting their application. 
One who takes a negotiable promissory note before maturity as security for a pre-exist- 
ing debt is, by the law of this State, a Kolder for value. Such being the law, the 
defendant received the note, undertook its collection and applied the proceeds; and the 
unknown owner of it, who gave it to J. with all the appearance of title, cannot be per- 
mitted to defeat the right of the defendant, who, long before it had knowledge of the 
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claim, had applied the same to the payment of J.’s debt, and settled with his assignee in 
bankruptcy. Wood v. Boylston Nat. Bank. Supreme Judicial Court. — The Massachu- 
setts Law Reporter, Oct. 23, 1880. 


Power of Legislature not Judicial. — Constitutional Law. — Private 
Property.— Sale of Real Estate taken for Taxes. — By the Gen. Stats. ch. 
12, §§ 28-30, the collector, before selling real estate for taxes, is required to publish and 
post a notice of the time and place of sale, containing, among other things, a substan- 
tially accurate description of the several rights, lots, or divisions of the estate to be sold. 
By section 33, if the taxes are not paid, he is required, at the time and place appointed for 
the sale, to sell by public auction so much of the real estate, of the rents and profits of 
the whole estate for such term of time as shall be sufficient to discharge the taxes and 
necessary intervening charges ; he is allowed at his option to sell the whole or any part 
of the land; and is directed, after satisfying the taxes and charges, to pay the residue 
of the proceeds of the sale, if any, to the owner of the land. In Wall v. Wall, 124 
Mass. 65, decided on Feb. 8, 1878, it was adjudged by this court that the collector had 
no authority to sell an undivided interest in the land so as to constitute the purchaser 
tenant in common with the owner; and that, when the only previous notice was that 
the land or such undivided part thereof as might be necessary would be sold, any sale, 
although of the entire parcel, was void. On May 6, 1878, the legislature passed a stat- 
ute, to take immediate effect, in these words: “ No sale heretofore made of real estate 
taken for taxes shall be held invalid by reason of the notice of sale having contained 
the words ‘or such undivided portions thereof as may be necessary,’ or the words 
‘or such undivided portions of them as may be necessury ;’ provided, however, that 
this act shall not apply to any case wherein proceedings at law or in equity have 
been commenced involving the validity of such sale, nor to any real estate which 
has been alienated since the eighth day of February of the current year and before the 
passage of this act.” Stat. 1878, ch. 229. 

Held, that the statute exceeds the constitutional authority of the legislature in two 
important respects: Ist. The statute assumes to take away private property, without due 
process of law, and without compensation. 2d. The statute is an attempt to exercise 
judicial power by the legislature. It does not change the law for the future, nor estab- 
lish a uniform rule for the past. Forster v. Forster. Supreme Judicial Court. Re- 
script filed Oct. 25, 1880.— The Boston Daily Advertiser, Oct. 26, and The Massachusetts 
Law Reporter, Nov. 6, 1880. 


MISSOURI. 


Mutual Benevolent Association.— Life Insurance.— An organization or 
association, benevolent in its nature, of which insurance of the life of its members is the 
main business, is not exempt from the burdens and duties imposed by statute upon 
mutual insurance companies in this State. Relfe v. Merchants’ Exchange Benevolent 
Society. Supreme Court. Opinion filed Nov. 1, 1880.— Zhe St. Louis Times, Nov. 
3, 1880. 


NEW YORK. 


Contempt. — Power of the Court to strike out a Plea.—In an action for 
limited divorce the defendant was ordered to pay alimony. He neglected to do so, and 
left the State. The court, after notice, struck out his defence, which was a general 
denial. Held, that the Court of Chancery in England had exercised this power for a 
long time, and the same right existed in our courts; that the defendant had no vested 
right to make a defence of which the court could not deprive him. Walker v. Walker. 
Court of Appeals. Decided Oct. 5, 1880. Opinion in The Daily Register, Oct. 19, 1880, 
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OHIO. 


Statute of Frauds. — Contract.— Debt of Another. — (ead-note.) — C., 
who was a large stockholder of a business corporation, and president thereof, verbally 
promised M. that if he would subscribe and pay $500 to the capital stock of the com- 
pany, he should, within one year, receive fifteen per cent on the amount invested. M., 
in consideration of this promise, subscribed and paid for the stock. No dividends were 
made or earned within the year. Held, that this was not a contract to answer for the 
debt, default, or miscarriage of another. Moorehouse vy. Crangle. Supreme Court. De- 
cided Oct. 5, 1880. — Cincinnati Commercial, Cincinnati, Ohio, Oct. 7, 1880. To appear 
in 36 Ohio State. 


Constitutional Law. — Prescription. — Police Power of a State. — (Head- 
note.) —An act requiring the owner of adam constructed across a stream not navi- 
gable, and who has enjoyed the adverse use of such dam for the period of twenty-one 
years, to construct and maintain at his own expense a chute or passage-way over the 
same for fish, is unconstitutional. Whether the act is valid where the adverse use is 
less than twenty-one years, is not decided. Woolever v. Stewart. Supreme Court. 
Decided Oct 5, 1880. — Cincinnati Commercial, Oct. 7, 1880, Cincinnati, Ohio. To 
appear in 36 Ohio State. 


ENGLAND. 


Charter-party.— Means for discharging Cargo. — Demurrage. — (Head- 
note.) — A charter-party was entered into by which a vessel was to take on board a 
cargo of steel rails and fastenings, and proceed therewith to the port of East London, 
in South Africa. In the charter-party was this stipulation: ‘ The cargo is to be dis- 
charged with all despatch, according to the custom of the port.” The discharge of such 


a cargo could only be effected there by a warp and lighters. These were under the 
absolute control of a company, to which the governmental authorities had transferred 
all their powers. The company allowed vessels the use of the warp and lighters in 
turn, making no exception in favor of any vessels except mai] steamers, which, on ar- 
riving, were provided for, to the exclusion of other vessels, whether of the government 
or of private individuals. The ship arrived at the port, found a great number of vessels 
there; the number of lighters was insufficient, and the ship could not obtain its turn 
until more than thirty-one working-days had elapsed after its arrival. There was no 
delay attributable to the master or crew, except what was thus occasioned by the custom 
of the port. Held, that in this case the ship-owner was not entitled to maintain an 
action against the charterer for demurrage. Postlethwaite vy. Freeland, L. R. 5 App. 
Cas. 599. 


Factor. — Agent. — Hypothecation of Property of Real Owner. — 
( Head-note.) — Barrow was a leather-merchant in London. Bonnell was a tanner in 
Canada. Barrow agreed to pay Bonnell 1}d. per pound for every hide tanned by Bon- 
nell in the mode of the country, and Bonnell was to procure freight, and send back the 
hides. Barrow sent out a large number of the hides; they were tanned, and freight 
was procured for them, but in the mean time Bonnell had obtained from the Toronto 
Bank bank advances on his own account on bills, and hypothecated the hides to the 
bankers, as security for such advances, engaging to hand over to them the bills of lading 
if his bills of exchange were not duly honored. They were not duly honored, and the 
bankers (who had acted in entire ignorance of the transactions between Barrow and 
Bonnell) claimed to retain the bills of lading and the hides until their demands 
were satisfied. eld, that, under the circumstances of the case, Bonnell could not, 
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under any law, English or Canadian, claim to be a factor. or agent of Barrow entitled to 
pledge Barrow’s goods, and that, consequently, the bankers could not set up any title to 


the goods, as derived from him, against the real owners. City Bank y. Barrow, L. R. 
5 App. Cas. 664. 


Criminal Law.—Joiider of Offences in One Indictment. — Sentences 
for Consecutive Terms. — (Head-note.) — Upon an indictment for perjury charging 
offences committed in different suits, the defendant, upon conviction, may be sentenced 
to distinct punishments, although the suits were instituted with a common object. C. 
was convicted upon an indictment for perjury, containing two counts: in one count the 
offence was alleged to have been committed in an action in the Court of Common Pleas; 
in the other, it was alleged to have been committed in a suit in the Court of Chancery ; 
but the proceedings in both courts had one object. C. was sentenced to two consecu- 


tive terms of seven years’ penal servitude. //eld, that the sentences might be lawfully 
passed. Queen v. Castro, alias Orton, L. R. 5 Q. B. D. 490. 


Infant. — Promise to Marry. — Breach of Promise. — (/7Zead-note.) —In July, 
1875, the plaintiff and defendant (both of them then under the age of twenty-one) mutually 
agreed to marry one another. The engagement continued without any definite under- 
standing as to when the marriage was to take place until March, 1879, when (both hav- 
ing attained the age of twenty-one) the defendant asked the plaintiff, in the presence of 
her father, to fix the wedding-day. She fixed it for the 5th of June, to which the 
defendant assented; but ultimately he broke his promise. Ze/d, by Denman and 
Linp ey, JJ., that what took place in March, 1879, when the wedding-day was fixed, 
was a fresh promise, made after the defendant came of age, and upon a good considera- 
tion. Ditcham v. Worrall, L. R. 5 C. P. D. 410. 


Will. — Bequest to a Class. — Remoteness. — ( Head-note.) — A will contained 
a bequest of a particular sum of £3,000 to the testator’s daughter and her husband for 
life, and after their deaths “‘my will is that the sum of £3,000, the securities for the 
same, and the produce thereof, shall be in trust for all the children of my said daughter 
who shall attain the age of twenty-one years, and the lawful issue of such of them as 
shall die under that age, leaving lawful issue at his, her, or their decease or respective 
deceases, which issue shall afterwards attain the age of twenty-one years, or die under 
that age, leaving issue at his, her, or their decease or deceases respectively, as tenants in 
common if more than one, but such issue to take only the share or shares which his, her, 
or their parent or parents respectively would have taken if living.” A Jife interest in 
another sum of £3,000 was given to the son with exactly the same trusts for his issue; 
in default, over. Held, that the bequest was void for remoteness. /feld, also, that the 
bequest being to a class, the parts of it could not be severed so as to treat one portion as 
good, though the other was void. Pearks vy. Moseley, L. R. 5 App. Cas. 714. 


Lunatic. — Capacity to make a Lease. — (Head-note.) — A lessor, at the time 
when he made a lease of a farm, labored under the delusion that it was impregnited 
with sulphur, On an issue, directed as to the capacity of the lessor to make the lease, 
rational letters by the lessor relating to the lease were put in evidence. The judge did 
not tell the jury that the letters did not displace the effect of the delusion, but directed them 
that it was a practical question whether the lessor was so insane as to be incompetent to 
dispose of his property, though believed to be full of sulphur. The jury found that the 
lease was valid. Held, no error. Jenkins y. Morris, L. R. 14 Ch. D. 674. 


Statute of Limitations.— Promissory Note. — Interest.— Demand. — 
(Head-note.) —In May, 1857, J. R. gave to R. R.a promissory note for payment of £150 
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three months after demand, no interest being reserved. J. R. died in 1869, and R. R. in 1878. 
The note was in R. R.’s possession at his death, and he had indorsed upon it receipts in 
November, 1857, and August, 1858, each for half a year’s interest. It appeared that 
no other interest had ever been paid. J. R.’s estate being administered by the court, 
R. R.’s executor claimed to prove on the promissory note. Held, by Hatt, V. C., the 
claim must be allowed for £150, with interest from May, 1858. Held, on appeal, that 
the admissions by the payee of the payment of interest were evidence of a demand having 
been made in 1857, so as to make the £150 immediately payable, and that the Statute 
of Limitations was a bar to the claim. Brown v. Rutherford, L. R.14 Ch. D. 687. 


Privileged Communication. — Herald's College. — ( Head-note.) — A pursui- 
vant of the Herald’s College, employed in the conduct and support of a protest against 
a pedigree sought to be enrolled in the Herald’s College, is not a legal adviser, and 
therefore communications between him and his employer are not privileged in a court of 
law. Slade vy. Tucker, L. R. 14 Ch. D. 824. 


Presumption of Death. — Person not heard of for Seven Years. — (Head- 
note.) — By deed, dated in 1866, trusts of personalty were declared, after the death of 
the settlor, in favor of a person by name. The named person had not been heard of 
since 1861. There was no evidence as to the date of his death, and on the death of the 
settlor her representatives claimed the money, contending that there was a resulting 
trust in her favor. Held, that where a trust was declared by deed in favor of a named 
person, such person must, until the contrary was shown, be taken to have been in exist- 
ence at the date of the deed; that the onus of proving his death before that date lay on 
the representatives of the settlor, and, as it had not been discharged by them, there was 
no resulting trust, and the money must be paid to the representatives of the named 
person. Jn re Corbishley’s Trusts, L. R. 14 Ch. D. 846. 
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Assorr’s Judge and Jury, 583. 
Abbott’s Trial Evidence, 584. 
Accessory, 396. 
Accommodation Drafts, 86. 
Accord and Satisfaction, 164. 
Account, Action of, 316. 
Account of Profits Independent of In- 
junction, 244. 
Action, Abatement, Foreign Corpora- 
tion, 165. 
Prosecution before Civil, 241. 
Information for Debt, 247. 
Money had and received, 331. 
Of Account, 316. 
Legal and Illegal Interest, 327. 
Contract, Trust, Parties, 332. 
Administrator and Sureties, Joinder, 
388. 


Against Officer, 166. 
Upon a Contract by a Stranger, 739. 
Award on Parol Submission, 876. 
Actions, Kerr’s Digest of, 863. 
Administrator, Letter of Administration 
prima facie Evidence, 170. 
Estate of Living Person, 243, 337, 389, 
815. 
Judgment, Execution, 251. 
Sureties, Joinder of Action, 388. 
Admiralty, Seamen’s Wages, Liens, 84. 
Collision, 85, 532, 677, 802, 805. 
Libel in Rem, Agency of Mate, 163. 
Mutual Fault, Apportionment of Dam- 
ages, 164. 
Bill of Lading, Consignee, Pleading, 
Collision, 248. 
Notice of Discharge, Common Carrier, 
826. 
Collision, Pilot, 336. . 
Charter-party, “ About to sail,” “ Every 
way fitted for the Voyage,” 387. 


Admiralty, — Continued. 
Common Carriers by Water, Safe Cus- 
tody, Leakage, Bill of Lading, 387. 
Deviation of Ship to save Property, 
738. 

Jurisdiction, 389, 529. 

Charter-party, Guaranty, Collision, 
Contribution, Pleading, 454. 

Libel, 456. 

Liability of Ship-owners, 460, 788. 

Liability of Tug for Freight, Vendors, 
463. 

Charter-party, Custom, 873. 

Charter-party, Demurrage, 872. 

Jurisdiction, Foreign Vessel, Dam- 
ages, 871. 

Jurisdiction, Necessaries, 873. 

Negligence, Damages, 873, 874. 

Liability of Tug for Disaster, 581. 

Seaworthiness, 531. 

Maritime Contract, 532. 

Practice in, 532. 

Seamen’s Work on Sunday, 744, 

Liens preferred to Wages, 596. 

Seamen’s Wages, 456. 

Salvage, 84. 

Limited Liability Act, 596. 

Advances to Vessels, 597. 

Responsibility of Steam-tug for Dam- 
ages, 597. 

Material Alteration of Charter-party, 
680. 


Suspension of Master’s Certificate, 688. 
Engaging Seamen, Coasting Voy- 
ages, 742. 
Demurrage, 743. 
Deviation, 752. 
Jurisdiction, Lien, 803. 
Admission to the Bar, 76. 
Admissions, 392. 
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Agent, — Continued. 
Mate of Vessel, 163. 

Common Carrier, Partnership, 173. 
Lunatic, 175. 

Post Office, 245. 


Municipal Liability, Respondeat Supe- 


rior, 255. 
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Attorney, — Continued. 


Unauthorized Appearance, 792. 
Liability, 245. 
To convey, 172. 

Award on Parol Submission, 876. 


Revocation, Rights of Third Parties, 


817. 
Contract, Insurance, Evidence, 330: 


Undisclosed Principal, Payment to 


Agent, 335, 882, 752. 
Double Commissions, 598. 
Of Corporation, 602. 
Wife as Agent, 672. 
Acts after Death of Principal, 676. 
Stockbroker, 738. 
Trustee, 799, 813. 
Servant, 800. 
Res Adjudicata, 803. 
Insurance, Notice, 804. 
Commission, 865. 
Pledge, 879. 
Debtor as Agent of Guarantor, 750. 
Alien, Descent and Distribution, 391. 
Prohibited from fishing, 593. 
Alimony, 164, 171. 
Annuity, 89, 176. 
Anson, Law of Contract, 283. 
Appeal, Certificate of Division, 383. 
Bond, 594. 
Dismissed on Escape of Prisoner, 681. 
Carrying up whole Case, 739. 
Appellate Courts, needed Reforms in, 
452. 
Appraisal, 387. 
Argument, Reading Speech in, 96. 
Armstrong, Richard, 793. 
Arrest, Contempt, Service of Notice by 
Disinterested Third Person, 247. 
Member of Parliament, 752. 
Assault with Intent to Kill, 747. 
Assets, following, 381. 
Equitable Conversion of Real Estate, 
865. 
Assignment, Bill of Exchange, 166. 
Set-off, 172. 
For Creditors, 243, 453. 
Trustee, 392. 
Of Franchise, 801. 
Attachment, National Bank, 812. 
Vacating, 813. 
Attorney, 167, 329. 
Contingent Fee, 252. 
Disbarring, 462, 814. 
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Goods subject to Bills of Lading, 318. 

Law of, by Schouler, 444. 

Of Cars, 90. 

Sale of Stolen Goods, 461. 

Bank, Savings, Trust, Deposit, 167. 
Certified Check, 174. 

Draft, 534. 

National, Accommodation Drafts, 86. 

Usury, 162. 

‘Jurisdiction, Attachment, 812. 

State Tax, 810. 

Bankrupt Law, 314. 

Bankruptcy, 243, 386. 


Appeal in, when to be entered, 741. 

Claim of Stock, 744. 

Composition in, 597. 

Discharge, 813. 

Taxes, Subrogation, 801. 

Fraud upon Creditors, 678. 

Proceedings, Exorbitant Charges and 
Costs in, 521. 

Preference, 874. 

Sale of Debt, 742. 

Set-off, 870. 

Bar Association, 153. 

New York, 152. 

American, 446, 592, 720. 

Alabama, 242. 

Barristers, 313. 

Betterments, Assessment, 808. 

Bicycle not a Carriage, 463. 

Bigelow’s Bills, Notes, and Checks, 375, 

785. 

Bill of Exchange, 503, 868. 

Holder for Value, Usury, 162. 

Assignment, 166. 

Restrictive Indorsements, 742. 

See Promissory Note. 

Bill of Lading, Consignee, Pleading, 248. 
Riot Claims, Condition, 249, 326. 

Bailees of Goods subject to, 318. 

Common Carriers, Negligence, 826. 

Warehouseman, Conversion, 400. 


Exception in, 631. 


Bailment, Pledge of Stock, Dividends, 


Misconduct, Assignee, State Court, 260. 
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Bill of Lading, — Continued. 

Conditions of, 431. 

State Laws, 740. 

Negotiability, 799. 

Bill of Sale of After-acquired Property, 
752. 

Default, 868. 

Entry under, 798. 

Bishop’s Criminal Procedure, 516. 

Blood, Expert Testimony on, 794. 

Human and Animal, 317. 

Bond, Injunction, Pleading, Record, 165. 

Supersedeas Bond, New Bond, Old 
Sureties, 246. 

Official, Sureties, 247. 

Officers of Private Corporations, 318. 

Bottomry, Limitation of Liability, 334, 
697. 

Collector, Internal Revenue, 387. 

City Treasurer, Sureties, Filling 
Blanks, Failure to file in Proper 
Time, Forfeiture, Waiver, Estoppel, 
390. 

Instalments, Penalty, 399. 

Under Void Charter, 594. 

Injunction, 799. 

Non-resident Sureties, 804. 

See Contract. 

Books of Traders, 867. 

Boundary, 94. 

Of State, 152. 

Bribery, 240. 
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Building Laws, 380. 
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Lunatic, 880. 

Marriage, 880. 

Personal Benefit to Director of Corpo- 
ration, 871. 

Statute of Frauds, 879. 

For Board of Insane Person, 600. 

In Restraint of Trade, 674. 

Limiting Liability of Railway Carriers, 
674. 

Of Married Women, 525. 

Of Sale, 592. 

Theatres, Colored People, 538. 

Ratification of Illegal, 685. 

Drainage of Lands, 603. 

Revocation, 687. 

Bonds under Void Charter, 594. 

Undisclosed Principal, 748. 

Restraint of building Railroad Depot, 
891. 

Void as a Wager, 607. 

Contract, Law of, Langdell, 666. 

Anson, 233. 

Contribution between Co-sureties, 680. 

In Admiralty, 454. 

Conversion, 250. 

Goods, Sale by Fraud, Replevin, 331. 


Conversion, — Continued. 
Refusal to allow Removal of Fixtures, 
894. 
Bill of Lading, Goods, Warehouseman, 
400. 
Telegraph Poles, 461. 
Of Real Estate, Equitable Assets, 865. 
Conveyancer, 329. 
Cooper’s Perkins’s Daniell’s Chancery 
Pleading and Practice, 370. 
Copies, Letterpress, 333. 
Copyright, Titles of Newspapers and 
Books, 155, 244, 317. 
Copy of Photograph, 175. 
Drawings in Advertising Catalogue, 
824 (see 386). 
Blank Account-books, Book-keeping 
System, 386 (see 324). 
Recent Cases and Trade-mark, 525. 
Corporation, Foreign, 84, 165, 241. 
Charter, Police Power of State, Tres- 
pass, 171. 
Municipal, Street-railway, Foreign, 
Comity, 241. 
Telegraph Company’s Poles on High- 
way, 243. 
Transfer of Stock, 251, 397. 
Bonds of Officers, 318. 
Joint-stock Company, Married Wo- 
man’s Shares, 320. 
Dissolution, Judgments, Jurisdiction, 
825. 
Public Employment, 751. 
Municipal, Non-feasance, 381. 
Names of, 382. 
Eminent Domain, Negligence, 393. 
Defective Incorporation, Stockholder’s 
Liability, 394. 
Fraudulent Issue of Shares, Paid-up 
Shares, Liability of Shareholder, 395. 
Contract, Personal Benefit to Director, 
871. 
Iowa, Stockholder’s Liability, 863. 
Insolvency, Assessment on Collateral, 
874. 
Assignment of Franchise, 801. 
By-law, Ultra Vires, 816. 
By-law against Transfer to Debtor, 536. 
Subscription, 870. 
Citizenship of, 457. 
Constitution changing Mode of Elec- 
tion in, 602. 
Duration of Existence, 601. 
Notice to Directors, 451. 
Duties of President, 456. 
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Corporation, — Continued. 
Forged Transfer of Stock, 464. 


Fraud, Misrepresentation of Directors, 


607. 
Illegally issuing Stock, 525. 
Liability of Directors, 676. 
Liability of Officers, 686. 
Notice to, 745. 
Resolution authorizing Loan, 745. 
Transfer of Shares, 750. 
Transfer of Stock, 251, 536. 
Trustee of, purchasing Debts, 745. 
Ultra Vires, 455. 
Corpus Deiicti, 245, 317. 
Coupons paid after Maturity and Notice 
of Loss, 600. 
Court, Expenses, 150. / 
Judicial Notice of Matters, 171. 
German Empire, 243. 
Of Appeals proposed for New Jersey, 
451. 
Needed Reforms in Appellate Courts, 
452. 
Covenant, Interest, Waiver, 820. 
For Renewal of Lease, 331. 
Restraint of Building, 399. 
Crime, Judicial Statistics, 382. 
Criminal Law, Homicide, Self-Defence, 
545. 
Law of Homicide, 450. 
Presumptions, 151. 
Uncertain Verdict, Jeopardy, 164. 
Civil Action before Prosecution, 241. 
Director of Public Prosecutions, 244. 
Res Geste, 245, 817. 
Corpus Delicti, 317. 
Blood Stains, 317. 
Incompetent Testimony, Charge to 
Jury, 333. 
Removal to Federal Court, 379. 
Waiver of Jury, 379. 
Larceny, Finding Lost Goods, 379. 
Attempt at Murder on U. S. Land, 
Dangerous Weapon, 389. 
Procuring One’s Self to be leniently 
prosecuted, Res Adjudicata, 391. 
Accessory, Evidence against, 396. 
Lecture, 798. 
Murder Trial by U. S. Minister, 592. 
Assault, Intent to kill, 747. 
Jury from Vicinage, 535. 
Arrest without Warrant, 864. 
Act of Agent, 536. 
New Trial, Jeopardy, 876. 
Defendant as Witness, 602. 


INDEX. 


Criminal Law, — Continued. 
Plea of Former Conviction, 876. 
Indictment, Sentences for Consecutive 

Terms, 880. 
Insanity, 674. 
Practice, Plea of Guilty, 601. 
Criminating One’s Self, 319, 464. 
Criminal Law, Heard’s, 71. 
Criminal Law, Lewis’s Draft Code of, 


68. 
S. F. Harris, 310. 
Criminal Pleading, Heard’s, 71. 
Criminal Procedure, Bishop, 516. 
Currency defined (Certificate of Deposit), 
95. 
Curtis, B. R., Memoir of, by B. R. 
Curtis, 371. 
Custom, One Witness to, 809. 
Cy Pres, 333 


D. 


Damages, Injuries to Passengers, 80. 


Value of Baggage, 83. 

Services to Vessel, 84. 

Collection by Agent, 91. 

Collision, 164. 

Personal Injuries, 166. 
Conspiracy, 173. 

Rejected Goods, 319. 

Family Portrait, Common Carrier, 328, 
Libel, Retraction, 329. 

Negligence, Loss of Income, 336. 
Admiralty, 805, 874. 

Admiralty, Cruelty of Master, 871. 
Loss of Profits, 593, 752. 
Admiralty, Negligence, 873. 

Value of Crops, 458. 

Patent, 804. 

Injury to Infant Child, 875. 
Unliquidated, Interest on, 793. 
Liquidated, 871. 
When Excessive, 607. 


Damages, Wood’s Mayne on, 235. 
Damages, Measure of, Sedgwick’s, 666. 
Damnum Absque Injuria, Weeks on, 141. 
Daniell’s Chancery Pleading and Prac- 


tice, Cooper’s Perkins’s Edition, 
870. 


Dartmouth College Causes, Shirley on 


142. 


Dassler’s Kansas Decisions, 310. 
Death, Presumption of, 881. 
Debt, Imprisonment for, D. McAdam, 


312. 


Debt, — Continued. 
Information for, 247. 

Debtor and Creditor, Application of 
Payment, Substitution of, Invalid 
for Valid Evidence, 593, 677. 

Money Ear-marked, 155. 
Deed, Acknowledgment of Married Wo- 
man, 602. 
By Attorney, 172. 
Construction of, 86, 90. 
Covenants of Warranty in, 533. 
Delivery of, 533. 
Land on Highway, 794. 
Of Trust to sell, 811. 
Voluntary Conveyance, 800. 
Disaffirmed, Infant, Married Woman, 
869. 
Of Trust, 453. 
Of Trust, Recital of Debt in, 450. 
Reformation of, 398. 

Definitions, Legal, of Common Words, 
316, 379. 

Demurrage, 879. 

See Admiralty. 
Descent and Distribution, Alien, 391. 
Description, Bills of Sale, Schedules, 
868. 
Of Grantor, Bills of Sale, 796. 
Dicey on Domicile, 67. 
Directories, 150. 
Discovery, 319, 796, 865. 
Distress Warrant, 229. 
Divorce, in California, 151. 
Contract, Alimony, 164, 171. 
Effect of, procured in Kansas, 687. 
For Drunkenness, 534. 
Granted in United States valid in Eng- 
land, 740. 
Intervention of Paramour, 686. 
Domicile, Dicey on, 67. 

Donatio Mortis Causa, 165. 
Delivery, Bank-books, 809. 
Dower barred by Antenuptial Agree- 

ment, 86. 
Drinks, Drinkers, and Drinking, 676. 
Duress, 240, 324. 
And Undue Influence, 740. 
Dying Declarations, 244, 320, 597, 811, 
817. 
Memorandum of, 876. 


E. 
Easement, Light and Air, 240. 


INDEX. 


Easement, — Continued. 


Way of Necessity, 380, 745. 

Ancient Lights, 688. 

In Party-wall ended by Destruction, 
683. 

Easements, Law of, Goddard’s, 665. 

Ecclesiastical Law, 96. 

Superstitious Painting, 688. 

Election, Bribery at, 458. 

Ballots, 864. 

Constitutionality of, 526. 

Electors, what constitutes a Majority 

of, 673. 

Elevator, Mixing Grain in, 534. 

Embezzlement, 254. 

Eminent Domain, 129, 251, 393. 

U. S. Charter, State Statute, 872. 

Equity, Growth of, 317. 

Trust, Contract, 324. 

Parties, Insurance, 325. 

Equitable Waste, 336. 

Jurisdiction, 794. 

Contingent Remainder, 797. 

Clouds upon Title, 793. 

Set-off, Parties, 810. 

Specific Performance, 805. 

Parties to Suits in, 532. 

Error, Writ of, 167, 383. 

Escape from Prison, 738. 

Estoppel, 94, 390, 811. 

By Conduct, 318. 

Evidence, distinguished from Testimony, 
165. 

Value of Physician’s Services, 166. 

Letter of Administration, 170. 

Foreign Language, 171. 

Entries in Plaintiff ’s Books, 173. 

Res Geste, Declarations, 248, 820, 
817. 

Statute of Limitations, 250. 

False Witness, 252. 

Criminating One’s Self, 319. 

Statements of Deceased Persons, 320. 

Course of Illegal Dealing, 330. 

Negligence, 333, 334. 

Res inter alios acta, 350. 

Circumstantial, Anecdote, 376. 

Concerning Character of Person on 
whom Offence is committed, 380. 

Patent Office Papers, certified Copies, 
386. 

Admissions, Res Gestez, 392. 

Against Accessory, 396. 

Promissory Note, Parol as to Surety, 

399. 


Draining Surface Water, 834. 
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Evidence, — Continued. 


Publication of Deposition in Ancient 


Suit, 400. 


Dying Declarations, 244, 820, 597, 811, 


817, 876. 
False Representations, 461. 
Res Gesta, 817. 
Hearsay, 861. 
Privileged Communication, 881. 


Declaration of Deceased Father as to 


Illegitimacy, 175. 
Public Document, 175. 
Burden of Proof, 802. 
Former Judgment, 809. 
Usage, 809. 
Declarations of Former Owner, 749. 
Entries in Day-book, 463. 
Entries in Agent’s Diary, 463. 


Parol, by Intention of Parties to Writ- 


ten Instrument, 681. 

Of Accomplice, 459. 

Of Intent to kill, 681. 

Of Personal Identity, 739. 

Tending to Criminate, 464. 

Testimony of Accomplices, 455. 
Exceptions, 165, 327. 
Execution, Seat in Stock Exchange, 93. 

Sale to Absent Person, 94. 

Levy, Property left with Debtor, 165. 

Action to recover Property levied on, 

166. 

Fraud jent Conveyance, 174. 

Admir. strator, Judgment, 251. 

Sale, Date of Title, 808. 

Vacating Attachment after Levy, 818. 

Sales, Rights of Purchasers, 593. 
Executive Appointments in Recess, 794. 
Executors, as Parties, 803. 

Foreign; 164. 

Interest, 867. 

See Administrator. 
Experts, 318, 794. 

Testimony (Medical), 78. 
Extradition, Civil Claims, 678. 

Between States, 750. 


F. 


Federal Courts, Removal of Causes, 161, 
1638, 315, 322, 326, 879, 884, 870. 
Decisions of State Courts, 162, 211. 
Jurisdiction, Citizens of Different 
States, 249. 
Removal of Criminal Causes, 379. 
Division of Opinion, 383. 


INDEX. 


Federal Courts, — Continued. 

Conflict with State, 211. 

District Judge, 802. 

Jurisdiction, 802. 

Jurisdiction, Municipal Bond, 875. 
Felony, Civil Action for, 241. 
Finder’s Rights, 156, 245, 379. 
Fishery in Tidal Rivers, 796. 
Fixtures, 229, 378, 394. 


598. 
Forcible Detainer, 229. 
Forgery, 336. 
Check, 174. 
Transfers of Stock, 155. 
Fraud, Statute of Limitations, 455. 
Constructive, Physician and Patient, 
792. 
Bargains with Expectant Heirs, 859. 
In Judge of Court, 597. 
Possession as Evidence of, 591. 
Stock Subscriptions, 177. 
Conveyance, 174, 685. 
Frauds, Statute of, 175, 329, 798. 
Debt of another, 811, 879. 


G. 


Gaming, 391. 

German Empire, Courts of, 243. 

Gifts Inter Vivos, 740. 

Goddard’s Law of Easements, 665. 

Goirand’s French Code of Commerce, 

519. 

Good-will, 73. 

Injunctions, 797. 

Sale of, 815. 

Green’s Brice’s Ultra Vires, 375, 442. 

Green, William, Obituary Notice of, 669. 

Guaranty, of Collection, 90. 

Promissory Note, Winding up of Part- 
nership, 166. 

Distinction from Surety, 240. 

Action, Joinder, 252. 

Joint and Several, by Partners, 255. 

Continuing, Revocation, 336. 

Notice of acceptance of, 750. 

In Charter-party, 454. 

Guardian, 329, 330. 


H. 
Habeas Corpus, 320. 


Writ, its Uses and Abuses, 675. 


Building erected on Land of another, 


INDEX. 


Hamilton, Alexander, Shea’s, 72. 
Handwriting, Proof of, by Comparison, 
817. 


Harris’s Criminal Law, 310. 
Harvard Law School, 77. 
Heard’s Criminal Law, 71. 
Heard’s Criminal Pleading, 71. 
Heard’s Principles of Pleading in Civil 
Actions, 443. 
Hermeneutics, Legal and Political, Lieb- 
er’s, 665. 
Highway, Telegraph Poles, 243. 
Deed of Land on, 687, 794. 
Use of, by Builder, 751. 
Holland’s Elements of Jurisprudence, 
664, 736. 
Homestead, not barred by Antenuptial 
Agreement, 86, 90, 324, 398, 594. 
Rights of Husband, 534. 
Homicide in Self-defence, 545. 
Homicide, Law of, 450. 
Husband and Wife, 320, 829, 898. 
Accessories, 750. 
Wife binding Husband, 452. 
Wife as Agent, 672. 
See Married Woman. 


I. 


Indictment, 328. 

Civil Rights, 799. 
Joinder of Offences, 880. 

Infant, Power of Appointment, 319. 
Contributory Negligence, 330. 
Marriage Contracts, 676. 
Partner, 169. 

Promises of Marriage, 674. 


Damages to Father for Injury to Child, 


875. 
Deed, 869. 
Promise to Marry, 880. 
Inflation of Capital Stock, 148. 
Inheritance, Contract, Damages, 808. 
Injunction, Bond, Pleading, 165. 
Ancient Market, 176. 


Account of Profits Independent of, 244. 


Notice of, by Telegraph, 334. 
Covenant, Restraining Building, 399. 
Municipal Aid Subscriptions, 451. 
Against Taxes, 534. 

Breach of Contract, 801. 

Bond, 799. 

District Judge, Circuit Court, 802. 
Good-will, 797. 


Injunction, — Continued. 
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Common Carriers, Contempt, 870. 
Patent, Account, 873. 


Insanity, Insurance, 172. 


And Criminal Law, 674. 

No Bar to Suit for Dissolution of Mar- 
riage, 687. 

Plea of, as an Answer to an Indict- 
ment, 676. 


Insolvency, Fraud, by Rent, 154. 


History of Law, 243. 

Judgment, 810. 

Suspended Statutes, 681. 

Corporation, Liability to Assessments 
on Collateral, 874. 


Insurance, Condition, 85. 


Vacant House, 86. 
Life, Trusts, Other Insurance, 92. 
Construction of Policy, 93. 
Agents, 152. 
Condition, Suicide, Insanity, 172. 
Contract of Benefit and of Insurance, 
Difference, 173. 
Subrogation, Mortgage, 240. 
Mortgage, 252. 
Equity, Parties, 325. 
Waiver, Premium Note, 327. 
Contract, Agent, Evidence, 330. 
Mortgage, 386. 
Waiver, Filing Proof of Loss, 396. 
Life, Bankruptcy, 872. 
Accident Companies, Liability of, “704. 
Fire, Construction, Notice, 804. 
To Mortgagee, 808. 
Waiver, Mortgagee, Condition, 812. 
Life, Mutual Benevolent Association 
Subject to Statute concerning, 878. 
Life, Payment of Premium, Ratifica- 
tion, 876. 
Agents, 676. 
Assignment of Policy without Consent, 


606. 
Bencvolent Society, Sickness, 599. 
Blank Policies, 456. 
Of Buildings becoming unoccupied, 
595. 
Continuing Warranty, 595. 
Oral Statement of Fact, 595. 
False Representation of, 537. 
Fraudulent Valuation of Property, 606. 
Increase of Risk, 595. 
Insurable Interest, 748. 
Interest after Sixty Days, 742. 
Life, Insolvency, Distribution, 686. 
Negligence of Insured, 595 
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Insurance, — Continued. 
On Stock of Goods, 740. 
Ownership Clause, 458. 
Pleading of Policy, 680. 
Temporary Vacation of Premises, 460. 
Waiver of Stipulations by Agents, 605. 
Construction, Policy, 804. 
Warranty in, 594. 

Interest, on Matured Contracts, 91, 152, 

242. 
New York Law, 245. 
On Purchase-money, 319. 
Waiver of Breach of Covenant to pay, 
820. 
Legal and Illegal, Action, 327, 
Usury, 389. 
On Public Money, Trust, 390. 
On Unliquidated Damages, 793. 
Patent, 804. 
Trust, 797. 
Bargains with Expectant Heirs, 859. 
Trustee, Executor, 867. 

Interpreter, 327. 

Issue, Failure of, 380. 

Adopted Child, 678. 


J. 


Jackson, James, 793. 

Joneg on Mortgages, 145. 

Judge and Jury, Abbott’s, 583. 

Judge, Constructive Fraud of, 597. 
Relationship to Attorney, 536. 
Terms of Office in Virginia, 242. 

Judges, List of English, 866. 

Judgment, Execution, Administrator, 251. 
Lien, Notice, 165. 
Libel, Trespass, 174. 
Dissolution of Corporation, 825. 
Parties, 331. 
Partition, Devisees not in Esse, 395. 
Usury, 397. 
After Unauthorized Appearance, 792. 
Of Justice of Peace, 811. 
Set-off, 810. 
Confession of, 582. 
Against Lunatics, 592. 
Non Obstante Veredicto, 494. 
Against Written Stipulation, 747. 

Jurisdiction, Martial Law, 383. 
Admiralty, 389. 
Admiralty, Domestic Vessel, 803. 
Disbarring Attorney, 814. 


INDEX. 


Jurisdiction, — Continued. 
Equity, 794. 
Federal Courts, 801, 802. 

National Bank, 812. 

Bankruptcy, State Court, 250. 

Legislation, Defect in Enrolled Bill, 

252. 

Admiralty, 803, 873. 

Federal, 84, 249, 457, 503, 741, 871, 875. 

Admiralty, Foreign Vessel, 87. 

Actions for Injuries to Lands situated 

in a Foreign State, 676. 

Municipal Bond, 875. 

Corporations, 457. 

Offences on High Seas, 530. 

Striking out Plea by Court, 878. 
Jurisprudence, 80, 243, 257, 820, 325. 
Jurisprudence, Elements of, Holland’s, 

664, 736. 

Jury, Separation for Tobacco, 87. 

Waiver of, Criminal Case, 151, 879. 

Polling, 153, 242. 

Separation, Sealed and Oral Verdict, 
168. 

Presence of Officer, 170. 

Mixed, Civil Rights, 320, 322. 

Foreign Language, Interpreter, Juror 
not understanding English, 327. 

From Vicinage, 535. 

Justice of the Peace, Judgment of, 811. 


K. 


Kansas Decisions, Digest, C. F. W. Dass- 
ler, 310. 


Kelly, Fitzroy, 793. 


L. 


Eand, United States, Miner’s Water 
Rights, 162. 

Application to Purchase, Survey, 746. 

Landlord and Tenant, Liability for Per- 

sonal Injuries, 682. 

Langdell, Law of Contracts, 233, 666. 

Language, Foreign, 171, 327. 

Larceny, Finder of Lost Goods, 879. 

Law Books, 150. 

Lawson’s Contracts of Common Carriers, 

583. 

Lease, by Charitable Institution, Statute 
of Limitations, 95. 

Covenants for Renewal, 831. 

Mortgage, Rent, 393. 


District Judge, 802. 


Affecting Insurance, 458. 
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Lease, — Continued. 

Parol Evidence as to Fences, 457. 

Covenant not to assign, Waiver, 867. 
Legislation, Defect in Enrolled Bill, Juris- 

diction, 252. 
Legislation of 1880, 721. 
Legitimacy, Issue of Slaves, 327. 
Letters of Solicitors, 671. 
Lewis’s Draft Code of Criminal Law, 68. 
Libel, Judgment, Trespass, 174. 

Retraction, Damages, 329. 

By Newspapers, 676. 

Privileged Communications, 464. 

Trade, 797. 

Liberty of Press, Speech, Public Wor- 
ship, J. Paterson, 784. 

Liberty Pole, 254. 

License, Liquor Law, 87. 

Lieber’s Legal and Political Hermeneu- 
tics, 665. 

Lien, Seamen’s Wages, 84. 

Judgment, Notice, 165. 

Fraudulent Conveyance, 174. 

Equitable, Chattel Mortgage, 380. 

Income Tax, 388. 

Maritime Contract, Admiralty Juris- 

diction, 803. 

For Freight, 463. 

Of Banker, Promissory Note, 877. 

Of Judgment, 870. 

Legacy, 813. 

Mechanics’, Railroad, 462. 

Maritime, 745. 

Life-estate, 318, 335, 895, 397. 

Power of Sale, Mortgage, 800. 
Limitation of Liability, Action for, 834. 
Limitations, Statute of, Revenue Laws, 

83 


Lease by Charitable Institution, 95. 
Promissory Note, 880. 
Mortgages, 250, 450, 455. 
Bill of Exchange, 677. 
Acknowledgment of Debt, 601. 
Due Bill, 750. 
Demurrer, 676. 
State, Municipal Corporations, 793. 
Limited Liability Acts, 596. 
Liquor Law, 87. 
License, 335. 
Litigation, Cost of, 522. 
Lobbyist, 167. 
Lottery, 319, 826. 
Lunatic, 175, 380. 
Unlicensed Asylum, 463. 
Capacity to Contract, 880. 


M. 


Mandamus, 315, 861, 452. 
Mann’s Ancient and Medieval Republics, 
143. 
Market, Ancient, 176. 
Stalls, 241. 
Marriage, Contract, Status, 81. 
Between Foreigners, 316. 
Slave, 327. 
Breach of Promise, 880. 
Infants, 674. 
Foreign, 814. 
Mutual Obligations, Relations to Off- 
spring, 792. 
Married Woman, Separate Estate, 153. 
Virginia Acts, 242. 
As Surety, 253. 
Husband’s Liability, 320, 452. 
Separate Estate, Statute of Limitations, 
798. 
Contract, 525. 
Wife as Agent, 672. 
Creating Trust in her own Favor, 
685. 


Ante-nuptial Agreement, 86. 
Debts, 673. 

Separate Estate, 329, 798. 
Deed, 869 


Rights of, 532. 
See Husband and Wife. 
Married Woman Acts, 788. 
Martial Law, 383. 
Master and Servant, 800. 
Fellow-servant, 591, 806. 
Step-child, 808. 
Implied Contract, 460. 
Damages, Injury to Child, 875. 
Master in Chancery, Practice in Pro- 
ceedings before, 247. 
Maxim, Res inter alios Acta, 592. 
Mayne (Wood’s) on Damages, 235. 
Medical Attendance, 166, 167. 
Examiners, 78. 
Experts, 78. 
Medico-Legal Society of Mass., 78. 
Mining, Water Rights, 162. 
Reservation of Rights, 538. 
Mortgage, Power of Sale, Instalments, 
Surplus, 172. 
Different Debts united in same Cred- 
itor, 176. 
Road opening through Mortgaged 
Lands, 243. 
Insurance, 252. 
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Mortgage, — Continued. 


Homestead, Promissory Note, Decrees, 


324. 
Promissory Note, 332. 


Consolidation of Securities by Mort- 


gage, 381. 

Agreement to execute, 382. 

Insurance, 386. 

Lease, Rent, 893. 

Foreclosure, Resale, Advance Bid, 
Costs, Preference, 875. 

Instalments, 172. 

Default, 462. 

Notice of Foreclosure, 394. 

Foreclosure, Surplus, 172, 174. 

Assumption of, 458. 

Railroad, Priority affected by Agree- 
ment, 539. 

Counsel Fees in Action to Foreclose, 
746. 

Declaring Due, 462. 

Duress in Execution, 530. 

Future Advances, 677. 


Merger of, 747. 
Not affected by Building Society Rules, 
591. 


Of Equitable Interest, 533. 
Mortgagor, Owner as regards Insur- 
ance, 458. 
Priority by Agreement, 539. 
Sale, 581. 
Unrecovered, 739. 
Mortgagee may file Libel in Rem, 742. 
Chattel, 868. 
Power of Entry, 798. 
Estoppel, 811. 
Chattel, Default, 868. 
Chattel, Foreclosure, Resale, Ad- 
vance Bid, 875. 
Insurance, Subrogation, 808, 812. 
Under Power of Sale, 800, 808. 
Fraudulent, of Merchandise, 151, 451, 
452, 539. 
On Stocks in Trade, 152. 
Covering After-acquired Property, 
450, 880. 
Sale by Mortgagor, 542. 
Fraud, 604. 
Mortgages, Jones on, 145. 
Municipal-aid Subscriptions, 451. 
Municipal Bonds, fraudulently issued, 
741. 


Municipal Corporation, 253. 
Liability for Coasting, 462, 682, | ° 
Acts of Police Officers, 87. 


INDEX. 


Municipal Corporation, — Continued. 
Public Streets,— Private Action, Public 
Duty, Negligence, 241. 
Executing Tax Warrant, Tort, 255. 
Nonfeasance, Misfeasance, 381. 
Power of Legislature, Relief from As- 
sessments, 397. 
Murder, Attempt to commit, 889. 
Mutual Benefit Societies, 173. 


N. 


Name of Person, Trade-mark, 589, 

Names of Companies, 382, 593. 

National Bank, 810. 

Liability for Special Deposit, 586. 
Taxing Deposits, 679. 

Necessity, Work of, 249. 

Negligence, and Trespass, 1. 

Admiralty, 874. 

Admiralty, Damages, 873. 

Municipal Corporation, Railroad in 
Street, Ultra Vires, 87, 241. 

Locomotive Engineer, 95. 

Imputed, Injuries to Children, 152. 

Not under Contract, 155. 

Contributory, Passenger, 171. 

Servant injured by Instrument, Master 
and Servant, 240, 289, 798. 

Liability of Municipality in Private 
Action, on Neglect to perform Public 
Duty, 241. 

Attorney, Certificate of Title, 245. 

Contributory, Street Car, 254. 

Railroad Employé, Mechanical Appli- 
ances, 240, 289. 

Of Servant outside of Strict Line of 
Service, Master’s Liability, 316. 

Of Contractor, Injury to Child, Liability 
of Owner of Realty, 317. 

Contributory, 318. 

Actions of, ‘‘Prudent Man Test,” 
Bramwell, L. J., on, 320. 

Riot Claims, Common Carrier, Bill of 
Lading, Condition, 826. 

Indictment, Railway Conductor, Gen- 
eral and Specific, 328. 

Contributory, Infant, 330. 

Street Car, Infant, Evidence, Com- 
petency of Driver, 333. 

Draining, Village, Sewer, Evidence, 334. 

Municipality, Dangerous Fence, Injury 
to Cattle, 335. 

Railway, Plaintiff's loss of Income, 


Damage, 336. 


Negligence, — Continued. 
Railroad, Servant knowing Defect in 
Machinery, Contributory, 798. 
Master’s Liability notwithstanding 
Negligence of Fellow-servant, De- 
fective Machinery, 800. 
Admiralty, Collision, 802. 
Physician, 328. 
Railroad Fires, 749. 
Damages, 810. 
Imputed Contributory, 770. 
Lights on Railroad, 807. 
Railroad Lines of Different Companies, 
588. 
Contributory, 458. 
Independent Contractors, 598. 
Landlord and Tenant, 682. 
Lessee, Railroad Company, 583. 
Public Trusts, 451. 
Railroad as to Culvert, 750. 
Elevator, at Hotel, 457. 
Telegraph Companies in Construction 
of Lines, 739. 
Railroad Cattle-guard, 605. 
Telegraph Company’s Liability, 676. 
Railroad passing over Public Highway, 


605. 
County’s Liability, building and light- 
ing Court House, 534. 
Negligence, Law of, Thompson, 515. 
New York, Jurisprudence of, 162, 243, 
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Nicolet, Jules, 793. 
North Carolina Criminal Cases, F. H. 
Busbee, 311. 
Notary Public, Protest, 317. 
Notice, 165, 167, 174, 317, 826, 334, 336. 
Of Sale, 243. 
Solicitors and Clients, 796. 
To Agent, Insurance, 804. 
Judicial, State Laws, 811. 


Foreign Language, 171. 
Nuisance, 254. 
Coasting, 462. 
0. 


O’Dowd, J. K., 161. 


Otto’s Reports, U. S. S. C., Vols. 10, 11, 


621, 792. 


P. 
Parent and Child, Step-child, 808. 


INDEX. 


Parties, — Continued. 


Parties, 825, 331, 332. 


Equity, 810. 
Executors, 803. 


Partition, 174, 395. 


Under Power to Sell and Exchange, 792. 
Legatees, 174. 
Devisees, 395. 


Partnership, Res Judicata, 95. 


Partners and Joint Debtors, 155. 

Winding up, Guaranty, 166. 

Indorsement, Notice, 167. 

Infant, 169. 

Common Carrier, 173. 

Joint and Several Guaranties, 255, 

Action of Account during, 316. 

Trust, 390. 

Note of Partner for Firm Debt, 397. 

Joint-stock Company, Fraud, 607. 

Agreement to continue Firm after 
Death of Partner, 679. 

Corporations, Sharing Profits, 602. 

Creditors, Firm and Individual, 792. 

Firm Name same as Individual, 543. 


Party-wall, 94. 


Exclusion of one Tenant in Common 
by the other, 607. 


Patent, 329, 335, 386. 


Antedated, Profits, Interest, Infringe- 
ment, 804. 
Assignment of, 743. 
Does Infringement constitute one Cause 
of Action ? 676. 
Forfeiture of License, 742. 
Inception of, Invention, 679. 
Infringement of, 743, 873. 
Measure of Damages, 596. 
Reissue, Account, Injunction, 878. 
Profits in accounting, 456. 
Patentable Device, 594. 
Specification, 335. 
City liable for Infringement by Fire 
Department, 679. 
Royalty, 329. 
To Two Persons, 464. 
Patent Case Index, W. P. Preble, Jr., 
811. 
Paterson’s Liberty of Press, Speech, Pub- 
lic Worship, 784. 
Penalty, 162, 247, 399. 
Pension, Fraudulent Claim of, 744. 
Perjury advised, 77. 
Perkins’s Daniell’s Chancery Pleadingand 
Practice, Cooper’s Edition, 370. 
Perpetuities, 237. 
Personal Property, Dwelling-house, 229. 
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Pews, Church, 241. 
Photograph, Copy of, 175. 
Physician, Negligence, 328. 
Constructive Fraud, 792. 
Plans annexed to Particulars of Sale, 675. 
Pleading, Record, 165. 
z livery of Bill of Lading, 248. 
dmiralty, 454, 805. 
Former Connection, 876. 
Non Damnificatus, 865. 
Pleading and Practice, Chancery, E. R. 
Daniell, J. C. Perkins, W. F. Cooper, 
370. 
Pleading in Civil Action, F. F. Heard, 
375, 443. 
Pledge, 251. 
By Factor, 457. 
Factor, Agent, 879. 
Bonds, Title of Owner against Trustee 
in Bankruptcy, 588. 
Exempt Property, 537. 
Negotiable Paper, 689. 
Stock, 172, 537. 
Warehouse Receipt, 529. 
Police, 251, 258, 879, 880. 
Common Carriers, 244. 
Arrest without Warrant, 864. 
Destruction of Gambling Instruments, 
684. 
State, 171, 451, 879. 
Coasting, 462. 
Post-office, Lottery, 326. 
As Agent, 245. 
Power, Infant, 319. 
For Life, 335. 
Of Sale for Support, Life-estate, 800. 
To Sell, 808. 
Practical Jokes, 739. 
Practice, New Trial, 874. 
Amending Process, 743. 
Reading Speech in Argument, 96. 
Before Master, Arrest, Service of No- 
tice by Disinterested Third Person, 
247. 
Practice of Law, 592. 
Preble’s Patent Case Index, 311. 
Precedent, Authority of, 586, 609. 
Prescription, Fishery, 796. 
Constitutional Law, 879. 
Presumptions, 151. 
Principal and Agent, Promissory Note, 
90 


Statute of Frauds, Vendor and Vendee, 
175. 
Contract, Insurance, Evidence, 330. 


Principal and Agent, — Continued. 

Undisclosed Principal, Payment to 

Ageprt, 335, 382. 

See Agent. 

Privilege of Member of Parliament, 752. 

Privileged Communication, 255. 

Profession of the Law, 154, 156, 3138, 318. 

Prohibition, Writ of, 89, 253, 746. 

Promissory Note, made and delivered, 
Unpaid in Different Places, Usury, 
87. 

Of Agent, 90. 

Interest after Maturity, 91. 

Negotiation by One of Two Makers, 92. 

Certificate of Deposit, 95. 

Alabama Statute, Place of Payment, 

Collateral, Usury, 162. 
Winding up of Partnership, Guaranty 
by Member of Firm, 166. 

‘Indorsement, Partnership, Notice, 167. 

Notarial Protest, 317. 

Duress, Mortgage, 324. 

Mortgage, 332. 

Accommodation, Vendor and Vendee, 

386. 

Receipt, Trustee, 388. 

Condition, 890. 

Alteration, Filling Blank, 391. 

Accommodation Indorser, 393. 

Made on Sunday, 393. 

Partnership, Antecedent Debt, 897, 508, 

Pre-existing Debt, 457. 

Notice by Mail, 749. 

Right of Holders, 451. 

Lecture, 868. 

Banker’s Lien, 877. 

On Demand, 868. 

Indorsement, 167, 393. 

Holder for Value, 811. 

Usury, 813. 

Negotiability of, 452. 

Grace, Interest, 462. 

Presentment to Maker, 682. 

Interest, Demand, Statute of Limita- 

tions, 880. 

See Bill of Exchange, Contract. 
Prosecution before Civil Action, 241. 
Prosecutor, Public, 244. 

Public Employment, What is, 751. 
Public Place and House defined, 676. 
Punctuation in its Legal Aspect, 592. 


Q. 
Quarantine Laws, 379. 
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R. 


Real Property, Buildings, 229. 
Real Property, Williams on, 144. 
Receipt, 87, 388. 
Receiver, 813. 
Non-resident, 804. 
Liquidated Damages, 871. 
Not Subject to Garnishment, 748. 
Certificates, 539. 
Recorder’s Liability, 244. 
Recoupment, 805. 
Referee, Power to pass on Fraud, 174. 
Religion, Disturbance in Name of, 253. 
Religious Use, Masses for the Dead, 334. 
Remainder, 393, 395. 
Contingent, Act of 40 & 41 Vict. c. 33, 
795. 


Contingent, Equitable, 797. 
Removal of Causes, Citizens of Different 
States, 161. 
Filing of Record, Terms of Bond, Order 
of State Court, 163. 
Civil Rights, Mixed Jury, 315. 
Suit against Officer of. U. S. Revenue, 
322, 384. 

Application by Attorney, 326. 

Acknowledgment of Bond, 326. 

Criminal Causes, 379. 

Savings Bank in New York, Parties, 

Citizens, Different States, 455. 

Joint and Several Obligation, 740. 

None after Admission of Claims, 678. 

Delay in filing Record, Waiver of De- 

fect in Bond, Citizenship, 596, 870. 

Time of filing Petition for, 678. 
Reports, Frame and Method of, 674. 

Res Adjudicata, 95, 391. 

Principal and Agent, 803. 

Res Geste, 243, 244, 245. 

Declarations, 392, 598, 817. 
Res inter alios Acta, 350. 
Reservation, 380. 

Mining, 538. 

Residence, 400. 

For voting, 458. 

Debtor, 746. 

Respondeat Superior, 255. 
Restraint of Trade, 95, 155, 587. 

Of building Railroad Depot, 391. 
Retainer, Utility of a Written, 523. 
Retroactive Laws, Wade’s, 443. 
Revenue, Customs, 387. 

Internal, 387. 

Revenue Laws, 83. 


Revenue Laws, — Continued. 
Forfeiture under, 680. 
Postmaster not Officer of, under U. S. 

Revised Statutes, 803. 

Revised Statutes of U. S., 246. 

Riot Claims, 249, 826. 

Riparian Rights, 94, 251, 322, 592. 
Removing Shingle, 96. 
On Navigable Waters, 593. 
Keeping back Sea, 676. 
Injurious Use by Mill-owner, 809. 


Obstructing Natural Flow of Water, 601. 
Modern 


Roman Law, its Value to the 
World, 676. 


Ss. 


Sale to Absent Person, Execution, 94. 

Forced, Notice, 243. 

Seat in Stock Exchange, 248. 

Fraudulent, 331. 

Wagering, Option, 380. 

Of Land and Goods, 382. 

Bills of, 796, 798. 

Plans annexed, 675. 

Place of, 811. 

Bill of, Schedules, 868. 

Without Delivery, 749. 

Salvage, 84. 

After Negligent Towage, 463. 

See Admiralty. 

School, Common, Bible-reading, 590. 

Attendance, 589. 

Schouler’s Law of Bailments, 444. 
Sebastian’s Trade-Mark Digest, 73. 
Sedgwick's Measure of Damages, 666. 
Sentence, for Consecutive Terms, 880. 
Set-off, 172, 336, 895, 801. 

Bankruptcy, 870. 

Equity, Insolvency, Judgment, 810. 
Shea’s Alexander Hamilton, 72. 
Sheriff’s Liability, 244. 

Liability before Return-day, 739. 
Shirley’s Dartmouth College Causes, 142. 
Slander, 380. 

Physicians, 740. 

Female Chastity, 687. 

Solicitor, 313, 318, 382. 

Letters, 671. 

Notice to, 796. 

Specific Performance, 881, 805. 
Sale of Stock, Public Policy, 174. 
Skill, Personal Labor, 802. 

Stare Decisis, 609. 

State and Federal Courts, 211. 
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State, as Defendant, 94. 

Construction of Statutes, 799. 

Laws, Judicial, Notice of, 811. 

Debts, Enforcement of, 669. 

Legislation in 1880, 721. 

Statutes of U. S., Revised, 246. 

Stock, Rights of Purchaser of Certificate, 

896. 

Corporation illegally issuing, 525. 

Liability of Real Owner, 84. 

Holders, Liability, 894, 895, 740. 

For Unpaid Stock, 460. 

Joint-stack Company, Fraud, Partner, 
607. 

Assessment on Collateral, 874. 

Iowa Corporations, 863. 

Subscription, 177, 398. 

Transfer, 251, 537. 

See Corporation. 

Stock Exchange, 93, 248. 

Contracts, 319. 

Stoppage in Transitu, Sale after Sale, no 

Payment, 544 (see 752). 

Consignors and Sub-purchasers, 740. 

Sale after Sale, Intercepting Purchase- 
money, 752 (see 544). 

Subpeena duces tecum, 593. 

Subrogation, 240. 

Insurance, Mortgage, 808. 

Suicide, Insurance, 172. 

By Fasting, 672. 

Sunday, Work of Necessity, 249. 
Church, Subscription on, 329. 
Promissory Note made on, 393. 

Effect of, upon Legal Proceedings, 449. 

Contract on, 524. 

Absurdities of law concerning, 585. 

Publication of Ordinance on, 250. 

Seamen, Work on, 744. 

Subscription for a Church, 450. 

Supersedeas, 167. 

Bond, 246. 

Surety, 452, 799. 

Defalcation before Bond, Evidence, 88, 
91, 153 (see 390). 

Distinction from Guaranty, 240. 

New Bond, Old Sureties held, 246. 

Official, New Duties of Principal, 247. 

Married Woman, 253. 

Official, Filling Blanks, Failure to file 
in Time, Waiver, Estoppel, Balance 
not on Hand, Evidence, 890. 

Instalments, Penalty, 399. 

Demand, Notice, Joinder, 165, 

Joinder of Action, 388. 


Surety, — Continued. 
Appeal Bond, Preferred Claim, 594, 
For a Co-owner of Vessel, 460. 
Non-resident, 804. 
Recognizance, 811. 
Creditor’s Right to his Securities, 839, 


Tax, 83, 885, 398. 
Income, 888. 
State Contract exempting Railroad, 744 
Title, 317. 
Bankruptcy, Subrogation, 801. 
Telegrams, Law concerning, 79. 
Inviolability, 592. 
Grain Elevator, 534. 
Thesiger, Alfred Henry, 866. 
Thompson’s Law of Negligence, 515. 
Title, 174, 329, 332. 
Tax, Constitutional Law, 878. 
Clouds upon, 793. 
Execution Sale, 808. 
Statute of Limitations, 796. 
Titles, Newspapers, Books, 244, 245. 
Tontines and the Lottery Acts, 319. 
Torts, Lecture, 798. 
Tort-feasors, Trustees as, 36. 
Trade Libel, 797. 
Trade-mark, U. S. Statute unconstitu- 
tional, 82. 
Titles of Newspapers and Books, 155, 
244, 317. 
Authority of Congress concerning, 156. 
Shop Sign, Injunction, 464. 
Recent Cases, Alphabet, 525. 
Misleading Trade Circulars, 790. 
Foreign Characters, 815. 
Legal and Equitab!e Remedies for Vio- 
lation of, 401. 
Name of Person, 589. 
Registration of Similar, 607. 
Use of, after Complaint, 464. 
Trade-mark Cases, Sebastian’s Digest 
of, 73. 
Trade Name, 790, 797. 
Treason Trials, 451. 
Treasure Trove, 382. 
Treaties and the Federal Convention, 676. 
Treaty, Legal Operation of, 740. 
Conflict with Legislation, 792. 
Trespass, 171, 174. 
And Negligence, 1. 
Cutting down Telegraph Poles, 461. 
Trial Evidence, Abbott’s, 584. 
Trover, Telegraph Poles, 461. ’ 
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Trustee, Expenses of, 867. 

Interest, 867. 

Acting by Agent, 799. 

Agent, 813. 

Ultra Vires, 800. 

By-law, 816. 

Defaulting, Set-off, 336. 

Money Ear-marked, 155. 

Sale to, Invalid following Money held 
in Trust, 543. 

As Tort-feasor, 36. 

Trusts, Life Insurance, 92. 

Voluntary, Revocation, 94. 

Savings Bank, Deposit, 167. 

Agreement under Will, 324. 

Husband and Wife, Separate Estate, 
329. 

Contract, Parties, Action, 332. 

For Sale by Devisees, 381. 

Promissory Note, Receipt, 388. 

Partnership, 390. 

Assignment, 392. 

Deposit in Savings Bank, 167. 

Interest, 797. 


U. 


Ultra Vires, Municipal Corporation, 87. 

Effect of, upon Corporations as Plain- 
tiffs, 153. 

Contract, Injunction, 455. 

When not a Defence, 674. 

Green’s Brice’s, 442. 

Usage, one Witness to, 809. 

Usury, 87, 92, 152, 162, 252, 389, 897, 
899, 801. 

Promissory Note, 813. 


V. 


Vacancy in Office, Executive Appoint- 
ments, 794. 
Vendor and Purchaser, Statute of 
Frauds, Principal and Agent, 175. 
Reopening of Contract by Purchaser, 
318. 

Damages, Rejected Goods, 319. 

Agreement to Purchase Leasehold, 
Specific Performance, 381. 

Accommodation Notes, Bankruptcy, 
386. 

See Saie. 

Verdict, 164, 168. 

Privy, 330. 

Voluntary Conveyance, 241, 800. 


W. 


Wade’s Retroactive Laws, 443. 

Wager, 380, 392. 

Waiver, of Breach of Covenant to pay 
Interest, 320. . 

Of Insurance Premium Note, 327. 

Of Time of filing Official Bond, 390. 

Of Time of filing Proofs of Loss, In- 
surance, 396. 

Condition, 812. 

Of Credit, 812. 

Warrant, Arrest without, 864. 
Waste, 336. 

Permissive, Tenant for Life, 676. 
Weeks on Damnum Absque Injuria, 141. 
Wild’s Case, Rule in, Estate Tail, 751. 
Will, Annuity, Legacy, Instalments, 89 

(see 176). 

Words “actually received,” 175 (see 
319). 

Annuity (see 89), 176. 

Life Interests and Absolute Gifts, 318, 
747. 

Gift Over on Death of Legatee before 
Actual Receipt, 319. 

Public Charity, Cy Pres, 333. 

Life Interest, Power, 335. 

Trust for Sale by Devisees and “ Heirs,” 
Exercised by Devisee of Survivor, 
881. 

Remainder, “ His Family,” 393. 

Power of Alienation, Life-estate, Re- 
mainder, Devisees not in Esse, Parti- 
tion, Judgment, 395. 

Alteration, Erasure, Interlineation, 397. 

Bequest of Leasehold, Subsequent Pur- 
chase of Fee by Testator, 400. 

Devise to a Class, Death of One, 461. 

Construction according to Implied In- 
tention, 534. 

Attestation of, 807. 

Husband’s Assent, Power to sell, Mort- 
gage, 808. 

Life-estate, Power of Sale, Mortgage. 
800. 

Validity, Persons not in Esse, Execu- 
tors as Parties, 803. 

Public Charity, 333. 

Lapse of Devise, 461. 

Devise to Public Charity, 603. 

Devisees not in Esse, 395. 

Estate Tail, Rule in Wild’s Case, 751. 

Void for Perpetuity, 683. 

Gift to Children, 464. 
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Will, — Continued. 
Devise of, by Tenant in Common, 599. 
Power of Disposal, 687. 
Election by Legatee, 599. 
Bequest to Class, Remoteness, 880. 
Implied Revocation, 450. 
Parol Promise of Legatee to hold for 
another, 686. 
Williams on Real Property, 144. 
Witness, Insults to, by Counsel, 152. 
Mind impaired, 166. 
Credibility of False, 252. 
Criminating Self, 319. 
Competency, 331. 
Accused as, 753. 
Handwriting, 814. 
Practice, Criminal, 811. 
Impeachment of, 672, 740. 

Words, “ Traveller,” “Person,” “Me- 
chanic,” “ Tools,” “ Widow,” “ Pok- 
er,” “Commodity,” “Naked,” 
“ Druggist,” “Trade,” “ Contigu- 
ous,” “ Auctioneer,” “ Pants,” 
“Several,” “A Rainy Day,” 
“Place,” “Disease,” 316. “Earn- 
ings,” 824, “ Pedler,” “ Benevolent,” 
“Charitable,” “Vessel,” ‘“ Portion,” 
“Part,” “Sound and Disposing Mind 
and Memory,” “Scroll,” Seal,” 
Assessment,” “ Taxes,” Support,” 
“Cattle,” “Hogs,” “Animals,” 
“Corn,” “Outstanding Crops,” 
“Children,” “ Child,” “ Counter- 


Words, — Continued. 
feit,” “Personal Transaction,” Car- 
nal “ Abuse,” “Expose” for Sale, 
“Print,” “ Writing,” ‘Fire-arm,” 
“Divine Worship,” “ Valuable Ar- 
ticle,” “Necessity,” “Sharp Dan- 
gerous Weapon,” “ Bicycle,” “ Car- 
riage,” “Article of Food,” “Sab- 
bath,” “ Sunday,” “ Gaming Table,” 
“Sand Packing,” Curtilage,” 
“ Greenbacks,” “ Tributary,” “ Sur- 
plus Land,” “Another,” ‘ White 
Man,” “ Vacancy,” 379. “ Actually 
Received,” 175. “Carriage,” 463. 
“Testimony,” 165. “ Without hav- 
ing been Married,” 381. “ His Fam- 
ily,” 893. “ About to Sail,” “ Every 
Way Fitted for the Voyage,” 387. 
Servant,” ‘‘Employé,” 388. Inter- 
pretation and Construction of Words 
in Wills, 799. “In Writing,” 877. 
“To Resort,” “Eggs,” “Brass 
Knucks,” “ Terms Cash,” “ Acquit- 
tance,” “Labor,” “Outstanding 
Liabilities,” “Previously Chaste 
Character,” “Property,” ‘“ Ware- 
house,” “Religious Purpose,” “A 
Fugitive from Justice,” “ Head of a 
Family,” ‘“ Householder,” “ Insani- 
ty,” “Market,” “Occur,” “Accrue,”, 


Women as Lawyers, 155, 156, 161. 
Wood’s Mayne on Damages, 235. 
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